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Joet PRENTIss BisHop, a legal writer, whose name needs no 
prefix or addition, is devoting what time his feeble health will 
permit to the task of completing his work on Married Women. 
In our judgment, no writer except Chancellor Kent has placed 
the American bar under as great obligations to him as Mr. 
Bishop. Mr. Sumner did not exaggerate his merits, when he 
said in the Senate chamber, that he was the greatest living 
writer on the law. It would seem that an author whose fame 
is so wide-spread and secure, might claim in his advancing 
years, some leisure and some rest; but Mr. Bishop’s books 
sell so fast, that his strength is not equal to the task of revis- 
ing them, and the importunities of the profession, pressing 
upon him through his publishers, impel him to exertions 
which we fear should not be made.. We are gratified tolearn 
that his health is improving, and that, although he is able to 
exert himself at labor during but a small portion of each day, 
the second volume of his work on Married Women may be 
looked for during the present summer. 





THE New HampsHirE Evection Case.—The facts in the 
New Hampshire election case, which has excited so much ac- 
rimonous controversy, appear to stand thus: The constitu- 
tion of that state, provides that every ballot which does not 
contain the ‘‘ full christian and sirname ’’ of the candidate, 
“with the initial letter or letters of the middle name,’’ and 
“the usual abbreviations of junior, second, third and the 
like,’’ shall not be counted. Now a number of electors voted 
for Mr. Nathaniel Head (who was running for the state sen- 
ate), as Natt. Head. These votes were thrown out, strictly in 
accordance with the law, and the seat was given to his com- 
petitor. And this is the sole ground of the dishonest clap-trap 
which has filled some of the political journals with reference to 
this case. We take the liberty of adding that, although the 
canvassing officers did no more than decide according to an 
imperative provision of the constitution, yet Mr. Head clearly 
appears to have been the choice of the people, and no man 
possessing a particle of shame would occupy his rival’s seat 
under the circumstances. 





THE DEPARTMENT OF JUSTICE.—Mr. Attorney-General Pierre- 
pont is beginning well. He has issued a circular order to the 
circuit and district judges, the district attorneys and marshals 
of the United States, in which he sets forth that the appro- 
priation for the expenses of the courts for the present fiscal 
year is nearly exhausted ; that in some of the judicial dis- 
tricts the expenses have been extravagant, without nécessity 
and without honesty. Severer economy and stricter account- 
ability must be enforced at all hazards. The order states that 
it has been made known tothe attorney-general, that in many 
instances, large numbers of witnesses have been kept for many 
days in attendance upon the courts, and paid for suchattend- 
ance, whose testimony was not of the slightest value, and 
who, in many cases did not testify at all, but were mere lazy 
loungers about the court for the sake of fees ; that exorbitant 
and unnecessary charges for the arrest, transportation and 
keeping of prisoners, for jurors and for mileage have fre 








quently been made, and that in other respects extravagance 
has prevailed which can not be tolerated. Hereafter the dis 
trict attorney will be held responsible for the number of wit- 
nesses who attend the courts, and marshals will supcena such 
witnesses only as the district attorney may in writing direct. 
The order then prescribes that a record of all witnesses shall 
be kept, and the manner in which such record shall be 
kept. It then calls the attention of the circuit and district 
judges of the United States, to the act of February 22, 1875, 
relating to fees and costs; and asks the special aid of the 
courts in compelling a strict compliance with that statute. 
The attorney-general will hereafter require a duplicate for ev- 
ery account certified by the judge, under the act of February 
22, 1875. 

There is reason to believe that the ministerial offices of the 
federal courts have, in many instances, particularly in the 
South, been honey-combed withcorruption, and judge Pierre- 
pont deserves the thanks of honest men, for the vigorous 
manner in which he is handling the broom. 





Pardons, 

The granting of pardons by the governor of Illinois, has 
become a matter of considerable newspaper comment ; and 
if the statements of the Joliet Republican are to be believed, 
Governor Beveridge has allowed himself to be imposed upon 
in several instances by unscrupulous politicians and pardon- 
brokers ; while at the same time the granting of pardons in 
that state has become so frequent as to cause serious alarm. 
The fact is that in our systems of state government, there 
is no feature more mischievious than the lodging of the par- 
doning power in the hands of the governor. It is a foolish 
outgrowth of an attempt to assimilate our republican insti- 
tutions to those of the monarchical government from whence 
we sprung. Because in England all pardons were grantable 
by the King, against whom in the intendment of law, all pub- 
lic offences were committed ; and because this power was 
delegated by him to the colonial governors, as his represent- 
atives, we have merely out of the habit of imitation, 
perpetuated it in the persons of the governors of our states. 
A conservatism so stupid could not but be fruitful of perni- 
cious results. And hence we have before us the constant 
spectacle of society endangered, and the administration of 
justice thwarted and discouraged, because after a criminal has 
been judicially determined, in a solemn proceeding, to have 
committed a heinous crime, a mere politician may, through 
the exercise of a private and arbitrary discretion, without any 
adequate check against the influence of corrupt motives, en- 
large him, and send him forth to prey again upon society. The 
pardcning power should not be entirely cut off. Such are 
the imperfections of our laws that it is sometimes the only re- 
lief against an unjust or even an illegal sentence. But there 
should be for the general government, and in each state, a 
court of pardons ; and the merits of every application for a 
pardon should be passed upon by that court, in a proceeding 
equally public, equally solemn, and equally amatter of record 
with the trial which resulted in the sentence. The Missouri 
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Constitutional Convention can-do a worthy act by providing 
for the establishment of such a court, and withdrawing the 
pardoning power from the state executive. The recent order 
of Mr. Attorney-General Pierrepont, reduces the considera- 
tion of applications for pardons in case of offenders convicted 
in the national courts, to something akin to a judicial pro- 
ceeding, and is a step in the right direction. 





Garnishment of Corporations—Conflict of Laws. 


The case of Pierce v. Chicago & Northwestern Railway Com- 
pany, which we elsewhere print, presents several interesting 
questions relative to the duty of a railway corporation, where 
the wages of its employes are attached by garnishment. It 
will be seen that the defendant company exists under the laws 
both of Illinois and Wisconsin, and that a portion of its road 
lies in each of those states. Now in Wisconsin there is a law 
exempting the wages of certain persons, to the extent of the 
amount due for sixty days’ work, from attachment or execu- 
tion ; but whether there is such a law in Illinois, the case does 
notascertain. The defendant company owed one of its employ- 
esadebt. This employe resided in Wisconsin, and the debt 
was exempt from attachment under the Wisconsin law. A 
creditor of this employe, who also resided in Wisconsin, 
brought suit against him by attachment, in Chicago, Illinois, 
garnished the defendant company, who answered to the fact 
of their indebtedness to the employe, and upon their answer 
judgment was rendered against them and satisfaction had. 
These proceedings were wholly ex parte, so far as the employe 
was concerned. The question in the case, therefore, is, can 
the employee of the defendant company, sue it in Wisconsin 
and recover his wages, notwithstanding the defendant com- 
pany has paid such wages to the employe’s creditor, under 
compulsory process in Illinois? This question would be con- 
clusively answered in the negative, unless it should be found 
that the defendant company owed its employe some duty 
with reference to the garnishment proceedings, the non-per- 
forma ‘ce of which renders it still liable to pay the wages due. 
The court finds that they did owe him such a duty. 1. That 
it was their duty to notify him of the proceedings. 2. That 
it was their duty to set up the defence that the wages were, un- 
der the laws of Wisconsin, excempt from execution. 


The intimation of the learned court, that it would pre- 
sume that an exemption law is in force in Illinois, similar to 
that of Wisconsin, can not, it seems to us, be sustained on any 
sound principle. It seems almost unpardonable that Ameri- 
can courts should indulge in any presumptions whatever as to 
the laws of sister states, while the statute-books of those states 
are open to them. A lawyer that would indulge in such pre- 
sumptions, and base advice to a client upon it, instead of 
reading thestatute, ought to be degraded from his profession ; 
and acourt of justice, to say the least, ought not to fall into 
such vagaries. We are persuaded that there is no greater 
humbug in the law than many of the things which courts here 
and there are permitted to presume. The truth is what is 
wanted ; and where the evidence is near at hand, there seems 
to be no excuse for resorting to presumptions, which frequently 
shocks one’s common sense, in order to find it. If the in- 
nocent men who have been hung in consequence of the pre- 
sumption of malice arising from the mere fact of killing, 


eloquent appeals would make courts of justice almost ashamed 
to mention the word presumption. 

The valuable criticism appended to this case, is from the 
pen of M. A. Low, Esq., of Gallatin, Mo. 





Some Points in Legal Ethics. 


For many months past the following advertisement has 
been standing in the Saint Louis Globe: ‘‘ Divorces ob- 
tained as a speciality ; advances on judgments, estates, liens 
and land claims. Address, J. N., Globe Office.’’ An ad- 
vertisement previously stood in the same journal which read; 
‘* Divorces obtained without exposure, and money advanced 
on lawsuits.’’ ‘The bar and the public have thus for a long 
time—more than two years, we think—had before their eyes 
a standing notice that some one, probably a member of the 
Saint Louis bar, has been engaged in the nefarious business of 
drumming up divorce cases and supporting champertous lit- 
igation. During a portion of this time a bar association has 
existed in Saint Louis, the chief object in the formation of 
which was to purge the bar of members whoshould be guilty 
of such dishonorable practices. Nevertheless thé chairman 
of the committee on greivances has been happy to tell that as- 
sociation,meeting after meeting, in stereotyped language, that 
he was happy that his committee had no grievances to report. 
And yet here has been during the entire period of the exist- 
ence of that association, a standing, a great, a public and a 
notorious greivance, calculated to bring disgrace and odium 
upon the legal profession, and suspicion upon the adminis- 
tration of justice in Saint Louis. 

At last, thanks to the slow grinding of the mills of the gods, 
but not to any efforts of the bar association, an exposure has 
taken place, and we now know the name, and something of 
the methods of this legal quack, who advertises himself as a 
divorce specialist and a supporter of other people’s lawsuits. It 
came out inthis way: Mrs. Kate Kreis, who was living with 
her husband at Edwardsville, Illinois, desired to obtain a di- 
vorce from her husband, without its coming to his knowledge 
and that of her neighbors. She entrusted the matter to her 
friend Henry C. Reynolds (such ladies usually have an inter- 
ested male friend to act for them), and Mr. Reynolds seeing 
the advertisement of ‘‘ J. N.’’ in the Saint Louis Globe, ad- 
dressed a letter to those initials at that office. This letter 
was answered by J. A. Beal, Esq., a member of the Saint 
Louis bar, who requested an interview with Mrs. Kreis. That 
interview was had ; the case was stated; Mrs. Kreis was ad- 
vised that a divorce could be easily obtained ; the matter of 
the fee was arranged ; the petition was drawn up by Mr. Beal ; 
those parts of it which alleged the grounds on which the di- 
vorce was sought were read over by him to Mrs. Kreis, but he 
stated that the remaining part of the petition contained merely 
the formal statements necessary in all such papers. On the 
faith of this statement Mrs. Kreis signed the petition and 
swore to it. That part of the petition which was concealed 
from her, contained the necessary statutory allegation that 
‘¢ plaintiff has resided in this state one whole year next be- 
fore the commencement of this suit ’’—an allegation which 
Mr. Beal undoubtedly knew to be false. Notwithstanding the 
assurance which Mr. Beal gave Mrs. Kreis, that he would pub- 
lish the notice in some obscure paper, where ten to one the 





could rise up, they would make an army of advocates whose 


defendant would never hear of it, he did hear of it, and em- 
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ployed counsel, and put in an answer in the nature of a cross- 
bill, which denied, among other things, that Mrs. Kreis had 
been a resident of the state of Missouri for a whole year 
next preceding the bringing of the suit. As soon as Mrs. 
Kreis found that a year’s residence in Missouri, was necessary 
to enable her to bring such a suit in the courts of this state, 
and that she had been deceived into the making of this alle- 
gation in her petition, she consulted an honorable attorney, 
J. C. Lawver, Esq., under whose advice, she moved for a dis- 
missal of the suit at the costs of Mr. Beal, and for an order to 
compel him to refund that portion of the fee, $36.95, which 
she had paid him, and which he had fraudulently obtained of 
her. The former motion was allowed, but the latter was 
overruled, the court doubtless taking the view that the recov- 
ery of the fee would require a separate suit. 

As this is a very important matter, and in order to shield 
ourselves from the imputation of making any misstatements, 


we shall set out the affidavits on which these motions were’ 


based. 
Henry C. Reynolds deposed as follows : 


“That on or about October, 1874, he was requested by Mrs. Kate Kreis, 
plaintiff in the above entitled cause, to consult or find out some lawyer for 
her to consult, with a view to obtaining a divorce; that he chanced to see an 
advertisement in the Saint Louis Globe newspaper, of which the following is 
acopy, to-wit: ‘ Divorces obtained as a specialty; advances on judgments, 
estates, liens and land claims. Address J. N., Globe Office;"’ that he there- 
upon in response to said advertisement, wrote a letter addressed as therein 
directed, asking whether the person advertising could procure a divorce in the 
city of Saint Louis, for a lady residing in the state of Illirois; that in a few 
days thereafter, affiant received a reply by letter, signed J. A. Beal, and en- 
closing his business card, stating that he could procure a divorce under the 
circumstances stated in affiant’s letter as aforesaid, and stated that the party 
had better come and see him and make arrangements; that affiant handed 
Beal’s letter to said plaintiff, and she thereupon came to Saint Louis and 
made her arrangements. Affiant states that he called at said Beal's office with 
said plaintiff to show her where it was; that he was not present at the consul- 
tation, but called for said plaintiff when it was over; that he then heard said 
Beal tell said plaintiff that there would be no trouble about getting a divorce for 
her; that it was an easy matter; that he would have the notice of the suit 
published in some obscure newspaper, and “ten to one’’ defendant would 
not see it, and would not appear; that if he did appear he wouid fight it out 
with him, and there would be no trouble, as he would get it put off several 
times and worry him out. Affiant further states that he also at said time 
heard said Beal tell said plaintiff, if she’d be here 30 days before the trial ; that 
said Beal then agreed to get the divorce for fifty dollars, $25 down and the 
Test some other time; that Thirty-six 95-100 of that sum has been paid to 
said Beal.” 


Mrs. Kreis, the plaintiff in the case, deposed to the fol- 
lowing facts : 


“That in December, 1874, she was a resident of the state of Illinois, and 
at that time resided with her husband, Jacob Kreis, at Edwardsville, in said 
state of Illinois, and there continued to reside with him until the 31st day of 
March, A. D., 1875, when she removed to the city of Saint Louis; that in the 
month of October, 1874, her relations with her said husband had become in- 
tolerable to her as alleged in her petition in said cause; that about that time 
she requested a friend to consult a lawyer for her in the premises, with the 
view of obtaining a divorce ; and that said friend, Henry Reynolds, brought 
her a letter from one J. A. Beal, attorney at law, stating that he could pro- 
cure her a divorce here in the city of Saint Louis without any difficulty, and, 
as she remembers, requesting her to come to his office in this city and make 
arrangements; that a few days thereafter she called on said J. A. Beal, attor- 
ney, at his office on Chestnut street, and had an interview with him in regard 
to her case, they being alone in his office; that at said interview affiant told 
said Beal that she was then residing with her said husband at Edwardsville in 
Illinois; that said Beal asked her why she did not come to the city [Saint 
Louis], to live, and affiant replied that it was because she had lived at Ed- 
wardsville ever since she was a child, and preferred to remain; that said Beal 
then told affiant, after enquiring into the particulars of her complaint against 
her husband, that she had a good case and that there would be no trouble 
whatever in her getting a divorce; that it would only be necessary for affiant 


to be here thirty days before the trial ; and when affiant asked him if he could 
not get along in the case without her presence, and that she did not like to 
come to the city, he said he might possibly get along without her, but that he’d 
prefer if affiant would come and board here 30 days before the trial, which he 
expected would be in February, and that he had a lady friend here with whom 
she could board and feel at home, Affiant states that she was not aware at 
that time, nor until the cross-bill was filed, that it was necessary for her in this 
case to be a resident of Saint Louis county at the time of filing her petition, nor 
that it was necessary for her to have resided here in the state of Missouri one 
whole year before that time ; that in her said consultation with said Beal he did 
notso inform her, but told her she had a good case. Affiant further states that 
at said consultation, after she had talked the matter over with said Beal in re- 
gard to the circumstances of her complaint, said Beal sat down and wrote 
awhile, and then brought affiant a paper to sign, but as she hesitated a mo- 
ment, not knowing the propriety of so doing, he said, “I will read it,’ and 
then read over that portion of the petition in the case which narrates the cir- 
cumstances of cruel treatment, etc., and then told affiant that the balance of 
the petition was simply a matter of form, and that there was a good deal of 
writing about it, but did not amount to anything; that it was the form all 
such things went into court under; that in the portion of said petition read 
over to affiant, there was nothing said about affiant’s being a resident of Mis- 
souri, and affiant did not know until afterwards that there was such an allega- 
tion in said petition; and affiant avers that said Beal dextrously hid the fact 
from affiant; that at said Beal's request affiant then signed said petition in 
two places, and that said Beal then administered the usual oath to affiant, and 
told her that was all that was necessary. Affiant further states that if she had 
been informed of her rights under the law, and that she must have resided in 
this state a year before filing her petition, she weuld not have commenced 
said suit; that she believes it was a deliberate game on the part of said Beal, 
to get affiant into said suit, knowing that she had no possible chance to suc- 
ceed without perjured evidence, with the sole purpose of getting a fee from 
affiant. Affiant further states that after her consultation with said Beal, Mr, 
Henry Reynolds called for her at said Beal's office; that said Beal then said 
it would be easy to get the divorce, as he would have the notice to the de- 
fendant published in some obscure paper where he would not see it, and 
“ten toone” would not appear to defend, and if he did appear, he would 
fight it out ; that he would have the case put off several times, and then as the 
defendant of course could not be in court all the time, he would wait until 
some day when the defendant wasn't in court, and then have the case called 
and tried.” , 


It will scarcely be expected of us to add that such conduct 
is utterly at variance with that good faith towards clients and 
courts which should characterize members of the legal pro- 
fession. The offence committed by the attorney ‘in this case, 
though not technically amounting to subornation of perjury, 
because the swearing to the false statement was not wz/fu/ on 
the part of Mrs. Kreis (1 Wagn. Stat p. 476, §3; Com. v. 
Douglass, 5 Metcalf, 241, 244), yet it is an act of the same 
quality, and equally pernicious in its effects upon the admin- 
istration of justice. Mr. Beal is an old man, has been at the 
bar for many years, and hence can not plead the extenuating 
circumstances that might be admitted in the case of a young 
man not well schooled in the ethics of the profession. We 
take it that neither in Engiand nor in any other country 
where the honor of the bar is preserved, can a member after 
committing such an act continue to enjoy its privileges. And 
if the bar association finds itself unable to expel from the bar 
or suitably punish this unworthy member, it should adjourn 
without day; and the members of the Saint Louis bar 
should forever put aside the idea that they are an honorable 
profession whose mission it is to assist in the administration 
of justice, but should conclude that the practice of the law is 
a trade, established exclusively for the purpose of making 
money, and in which it is not unbecoming for each one to 
dive for all he can get. 





—IN the graduating class of the law school of Boston University, number- 
ing fifty-four, fifteen colleges and one law school are represented by alumni, 
The college having the highest representation (eleven) is Harvard. 
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Affirmance of Infant’s Deed. 


An examination of the records in the office of the recorder 
of deeds, in one of the interior counties of the state of Mis- 
souri, has brought to light the following facts in regard to 
the title to certain real estate, which are given, with the sub- 
stitution of fictitious names, for those of the real parties. 

Wesley Smith, the patentee, died intestate, seized in fee of 
one hundred and sixty acres of land in section one, and 
eighty acres adjoining, in section twelve, besides other real 
estate unnecessary to mention. At his death, he left surviv- 
ing, Abigail Smith, his widow, and Hester Smith, his 
daughter. Subsequently Abigail Smith, intermarried with 
Josephus Brown, and Hester intermarried with Ezra Jones, she 
having arrived at the age of sixteen at the time of such mar- 
riage. Down to this time there had been no partition of the 
real estate, nor assignment of dower to the widow; but 
within a few months thereafter, in the year 1866, for the pur- 
pose of accomplishing this, without the trouble and expense 
of a resort to the court, Ezra Jones, and his wife Hester, ex- 
ecuted and delivered a deed to Abigail Brown, of all their 
right, title and interest in and to the quarter section one, and 
Abigail Brown and Josephus, her husband, executed and de- 
livered to Hester Jones and Ezra Jones, a deed of all their 
right, title and interest in and to the adjoining eighty acres, 
section twelve. Each of these deeds recited the other as the 
consideration moving between the parties, were of the same 
date, and both recorded on the same day. Within one month 
after the execution and delivery of these deeds, Abigail Brown 
and husband, and Ezra Jones and wife, all joined in a single 
deed of both tracts to Matthias Johnson, reciting therein that 
the interests of the parties of the first part are as follows : 


Abigail Brown is the absolute owner of the 160 acre tract, 
and Ezra Jones and Hester Jones, are absolute owners of the 
80 acre tract. These deeds were acknowledged—omitting re- 
linquishment of dower by Hester, and were duly recorded. 

Two years afterwards, and while she was still the wife of 
Ezra Jones, Hester re-acknowledged this deed, the certificate 
was endorsed thereon and the deed re-recorded. This ac- 
knowledgment was in the usual form where the wife is tenant 
of the fee and acknowledges the former execution. The 
husband takes no part whatever in this transaction. Within 
the year following, Ezra Jones dies, and his widow intermar- 
ries with Seth Robinson. Matthias Johnson, also dies intes- 
tate. Seth Robinson and wife set up a claim in right of the 
wife to an interest in the real estate described in the deed to 
Johnson. The question for solution is whether her claim of 
title is a valid one, if so, upon what, and to what extent does 
it attach ? 

Before proceeding further, it would be proper to say that 
all questions in dispute concerning the title to this property 
have been amicably settled, and no harm can result to any 
one from a brief commentary upon the legal aspects of a case 
that is not to be litigated. 

The questions of law arise out of this second acknowledg- 
ment of the deed to Johnson by Hester Jones. Was this act 
of hers such an affirmance of the deed as to defeat her subse- 
quent positive disaffirmance ? There is no doubt that the af- 
firmance, or disaffirmance of the deed, rests entirely with 
the grantor, if living, after disability removed, and in case of 





| ing voidable rather than void, her affirmance is a complete 


ratification. Her disaffirmance and restoration of the pur- 
chase-money within the period of statutory limitation, render 
the former deed absolutely null. But an infant grantor will 
not be permitted, after coming of age, to retain the consid- 
eration and disaffirm his conveyance. 9 Mass. 62; 22 Pick, 
543; 10 Allen, 260; 12 Mo. 549; 19 Mo. 65; 21 Mo. 25; 
17 Mo. 349; 27 Mo. 412; 24 Mo. 541; 56 Mo. 202; Ja. 
211, and other cases, both English and American, cited by 
‘“*M. D. E,’’ ante, 343 (No. 22). 

The authorities are not entirely in accord upon the ques- 
tions of what isan act of afirmance and what is a disafirm- 
ance of a deed made during infancy. 

It has been decided as early as the year 1781, Tenney v. 
Sawyer, 2 Dane Ab. 17, that while the minor makes a deed 
and acknowledges it after becoming of age, it binds him and 
his heirs. See also Dane Ab. 350. And when a mortgage is 
executed during minority, and the land is sold by the mort- 
gagor after arriving at age, subject to the mortgage, it has 
been held that this amounts to a ratification of the mortgage. 
Boston Bank v. Chamberlain, 15 Mass. 220. It hasalso been 
held that to avoid a minor’s deed, the disaffirmance must be 
in express terms. 1N. H. 73. 


On the other hand it has been decided in Proctor v. Sears, 
4 Allen, 95, that a mere parol acknowledgment will not 
amount to a ratification. And the courts will not infer an 
affirmance of the deed from the mere inaction of the grantor, 
after coming of age, unless it be for so long a time that the 
period of statutory Jimitation has elapsed. Heath v. Caron- 
delet & M. R’way Co., 56 Mo. 202; Thomas v. Pullis, /7. 
211. There must be an affirmance expressed with the knowl- 
edge that the grantor is not bound by his former conveyance. 
Wilcox v. Routh, 12 Conn. 550; 9 Mass. 62; 1 Pick, 202; 
11 Johns. 539; 14 /d. 124. 

In the case under consideration, the infant grantor was la- 
boring under a double disability—tthat of coverture as well as 
infancy. At the time of the doubtful affirmance, though the 
disability of infancy was removed, the other remained. An in- 
fant’s deed can not be affirmed so as to render the conveyance 
valid during the continuance of infancy, for reasons so 
obvious as to render the citation of authorities unnecessaay. 
And by a parity of reasoning, it would seem that the 
grantor, at the time of affirmance should be free from other 
disabilities as well. The statute (Wag. Stat. p. 273, § 2), 
provides the only means by which a married woman, may 
convey her real estate or relinquish her dower in that of her 
husband, and that is by their joint deed, acknowledged 
and certified as required by statute, (Jd. pp. 274-5, 
§§ 9, 10, 11, 12). Except as provided by statute, or 
for the purpose of charging her separate estate, a feme 
covert is disabled from making contracts, to the same 
extent as an infant. Giving to these matters their proper 
weight, a very grave doubt is cast upon the efficacy of this 
subsequent acknowledgment, for the purpose of divesting the 
title of Hester Jones. Had the disability of coverture arisen 
after the execution of the deed, the rule against ‘‘ tacking dis- 
abilities ’’ might hav2 applied ; but the coverture existed at 
the time of the conveyance, and continued without intermis- 
ion up to the time of the second acknowledgment. 





her death with her privies in blood or estate. The deed be- 





That above is not the only, nor is it the most serious frac- 
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ture in Johnson’s claim of title. Even admitting the validity 
of the joint deed of Ezra and Hester Jones, Abigail and 
Josephus Brown, as against all the grantors after the re- 
acknowledgment by Hester, still it only operates to divest the 
title of the Joneses to the 80 acre tract, and of the Browns to 
the 160 acre tract. A reference to section two (Wag. Stat.) 
supra, is conclusive upon that point. The language of 
the last clause of this section can not be misconstrued. ‘‘ No 
covenant, express or implied in such deed shall bind the wife, 
or her heirs, except so far as may be necessary, effectually to 
convey from her and her heirs, all her right, title and interest 
expressed to be conveyed therein. ’’ 

The title of the Browns to the 160 acre tract, which was 
all that property conveyed by them, is easily traced. Abi- 
gail held it as the widow of Wesley Smith, and under a deed 
from Hester Jones, the daughter and sole heir of Smith, 
executed by said daughter during infancy, with her husband 


Ezra Jones joined in itsexecution. This deed has never been: 


affirmed after the legal majority of the grantor, unless we are 
to construe the second acknowledgment of the joint deed to 
Johnson, not only as an affirmance of that instrument, but 
also of the prior one made to her mother. Unless Hester 
Jones—now Robison—is estopped by the recitals in the joint 
deed to Johnson, declaring that Abigail Brown is the abso- 
lute owner of the 160 acre tract, she—Hester—is still enti- 
tled to said land, subject to her mother’s dower-interest of 
one-third for life. 

The doctrine of estoppel can hardly apply to a married 
woman’s conveyance so long as it covenants to not bind her 
except so far as may be necessary effectually to convey from 
her and her heirs, all her right, title and interest expressed to 
be conveyed therein. And especially would it not app!y to 
this deed, for the purpose of divesting her title to the quar- 
ter section, when the only interest expressed to be conveyed 
by her is in the 80 acre tract. 

It has been definitely settled, at least in Missouri, that a 
married woman can not be estopped by the recitals in her 
deed. Hempstead v. Easton, 33 Mo. 142. See also upon 
this subject, Jackson v. Stevens, 16 Johns, r10; 17 Ib. 167; 
Urquart v. Clark, 2 Rand. 549; 5 Mason, C. C. 59; Ib. 185 ; 
1T. L. 757. 

It may be supposed that even although the affirmance of 
the deed by Hester fails to divest title to the 80 acre tract, 
still having been executed by her husband and co-tenant, the 
title to his moiety has passed subject to her dower. Even 
this is not conceded, for the conveyance of lands to husband 
and wife does not constitute them either joint tenants, at com- 
mon law, or tenants in common by virtue of the statute. 
Wag. Stat. p. 1352,§ 12. They are both seized of the en- 
tirety per tout et non per my. Neither can dispose of any 
part without the assent of the other, but the whole remains to 
the survivor. Co. Litt. 187; Bl.Com. 182; 1 Cowan, 95; 8 
Ib. 277; 16 Johns. 110. ‘ 

So that, unless the affirmance was good, a disaffirmance by 
Hester Jones, after attaining her majority and becoming dis- 
covert, would leave Matthias Johnson with no interest in the 
land, beyond the life estate of Abigail Brown, in the quarter 
section. W.P. W. 
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—THE President has issued a proclamation extending the time for the ad- 
judication of the Alabama claims six months, 








Conflict of Laws —Extra-Territorial Force of 
Exemption Laws—Garnishment of Exempted 
Wages. 


A. W. PIERCE v. THE CHICAGO AND NORTHWEST- 
ERN RAILWAY COMPANY. 


Supreme Court of Wisconsin, Fune Term, 1874. 


Hon. E. G. Ryan, Chief Justice. 


‘* ORaAsSMus COLE, Judges 
“« WILuiAM P. Lyon, -_ 


1. Attachment by Garnishment—Levy upon Exempted Debt— Duty of 
Garnishee to notify Court of Exemption.—A granishee who knows that the 
property of the attachment-debtor in his possession, or the money which he owes such 
debtor, is by law exempt from attachment and execution, must bring that fact to the 
notice of the court; otherwise the judgment against such garnishee, and satisfaction 
thereof, will not bar an action against him by the attachment-debtor. So held in a case 
where the principal debtor was not personally served with process in the attachment suit, 
and had no notice either of that suit or of the proceeding in garnishment. 


2. Statutory Exemption of Earnings—Presumption as to Foreign Laws. 
—Under the laws of Wisconsin, ‘‘ the earnings of all married persons, or persons who 
have to provide for the entire support of a family”’ in this state, for the sixty days next 
preceding the issue of any process against them, are exempt from levy, seizure or sale 
upon such process, and can not be garnished on attachment. And if seems that where 
that question arises in any case, it must be presumed, in the absence of proof, that the 
laws of Illinois are similar to our own in that respect. 


3- Garnishment of Corporation Existing under Laws of Wisconsin and 
another State—Action by Original Debtor against Garnishee.—Where a cor- 
poration existing under the laws both of Wisconsin and of another state, has been gar- 
nished in the latter state, in an attachment suit against a resident of Wisconsin, and has 
suffered and satisfied a judgment against it as garninshee, and is afterwards sued in Wis- 
consin by the attachment-defendant, for the same property or indebtedness for which it 
was thus garnished, it must be treated m such action as a domestic corporation, and 
presumed to know the exemption laws of Wisconsin. 


4 Duty of Garnishee Corporation to notify Debtor of Proceed- 
ings.—In such a case, the proceedings in attachment being ex farte, without service 
of process on the attachment-debtor, or notice to him of the action, it is the duty of the 
garnishee corporation, in order to protect itself, to notify the debtor of the pendency of 
proceedings in garnishment, and request him to defend. 

5- How in Case of Foreign Corporations.—Whether the rules 
above stated would be different with respect to a merely foreign corporation, is not here 
decided. 


6. . Case in Judgment.—P., a resident of Wisconsin, had a claim for 
wages (which by the laws of this state was exempt from attachment and from garnishment), 
against a railroad company, existing under charters from this state and from Illinois. 
In attachment suits brought against P. in Illinois, said company was garnished for the 
amount of its indebtedness to him. There was no personal service upon P. of any sum- 
mons, or notice of any process ; and he had no actual notice of any of the proceedings, 
and did not appear in any manner therein. Judgments were recovered against him and 
also against the defendant company as garnishee , and the company satisfied the judg- 
ment against it. Afterwards this action was brought by P. against the company, upon 
his said claim. He/d, that it was the duty of the company, in the garnishee proceed- 
ings, to exhaust all means to avoid a judgment against it, and, for this purpose, to bring 
to the notice of the court the fact that P.’s claim was exempt; or to notify P. of the 
proceedings, and request him to defend ; and having failed to do either of these things, 
it is not protected in this action by the judgment in garnishment against it, and the 
satisfaction thereof. 

















COLE, J.—The sole question in this case is, whether the defend- 
ant corporation is protected by the garnishee proceedings in Chi- 
cago. The facts upon which the question arises have been 
stipulated, from which it appears that the plaintiff, who is a mar- 
ried man and the head of a family, residing in Oshkosh, performed 
work for the defendant at its machine-shop in that city, in the 
months of June, 1872, and February and March, 1873, for which 
he was entitled to receive the amounts specified, and which he 
seeks to recover inthisaction. In June, 1872, and February, 1873, 
Louis Pelleten and O. M. Tompkins, residents of Fond du Lac 
and creditors of the plaintiff, commenced against him in Chicago, 
their respective suits before magistrates in that city, and gar- 
nished the defendant. In those suits, notices were given and ser- 
vice of process were made according to the laws of Illinois in case 
of non-resident defendants ; and judgments were finally recov- 
ered against the plaintiff in these actions, and also against the de- 
fendant as garnishee, which the defendant paid and satisfied. It 
is now claimed that these judgments are conclusive upon the ques- 
tion of the defendant’s liability as garnishee in those actions, and 
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constitute a complete defence to this suit. It is also admitted and 
stipulated that no personal service was had in those suits, of any 
writ, summons, or notice upon the plaintiff in this action, and that 
he has not been in the state of Illinois, temporarily or otherwise, 
since January Ist, 1872. And it is further stipulated that the plain- 
tiff in this action had no actual notice of any of the proceedings 
in which either of said judgments were obtained. And the ques- 
tion, therefore, is : What effect must be given these judgments ob- 
tained under such circumstances ? Do they protect and discharge 
the defendant to the extent of the amounts paid upon them ? We 
are all of the opinion that they do not. 

By the statute of this state, the earnings of a married ntan who 
has to provide for the support of a family in Wisconsin—for sixty 
days next preceding the issuing of any process from any court 
against him, are exempt, and are not liable to be garnished on at- 
tachment. Sec 40, Ch. 134, R. S.; Tay. Stat. 1553; Brown v. 
Hebard, 20 Wis. 326; Burlander v. M. & St. P. Ry. Co., 26 Ib. 
76; Winterfield V. M. & St. P. Ry. Co., 29 Id. 588. 
In the last case there is a very strong intimation that if the 
garnishee knows that the property, money or indebtedness in his 
possession or under his control is exempt, it is his duty, for self- 
protection, to bring that fact to the notice of the court; 
otherwise the judgment against him, and the satisfaction 
thereof, will be no bar to an action by the attachment-defendant, 
Applying the rules there recognized, it was plainly the duty of the 
defendant company to state in its answer as garnishee, that the 
wages of the plaintiff were exempt. To this it is answered, that 
the defendant was garnished in Illinois, and could only respond 
as to the fact of its indebtedness to the plaintiff and its liability to 
pay the debt ; and that it would have been of no avail for the de- 
fendant to object that the moneys due were earnings which were 
exempt by the laws of this state. This however, does not fully 
meet the difficulty, because, for aught we know, the earnings 
might be exempt by the laws of that state, and in the absence of 
all proof upon the subject, the presumption is, that they were ex- 
empt. Rape v. Heaton, 9 Wis. 329. But there is a further and 
perhaps better reason for holding that the defendant is not pro- 
tected by those garnishee proceedings, which is, that those pro- 
ceedings were ex farte, without any service of process on the 
plaintiff, and no notice given him of those actions. In sucha 
case we deem ita perfectly reasonbale and proper rule to hold, that 
the defendant, in order to protect itself, should have notified the 
plaintiff of the pendency of these proceedings, and requested him 
to defend. There is surely no hardship in that rule as applied to 
the defendant—a corporation created and operating its road under 
the laws of Wisconsin as well as under the laws of Illinois. It 
must be assumed that the corporation or its officers were familiar 
with our laws, and knew that the earnings of its creditor were ex- 
empt. It should therefore have claimed the benefit of the exemp- 
tion for him ; or at least have given him notice of the pendency 
of these proceedings, and afforded him an opportunity to defend. 
This we think, was essential in order to protect itself against a sub- 
sequent action by him to recover the debt. For the purpose of 
this case it must be treated as a domestic corporation, and it had 
a duty to perform in reference to the defendant in the attachment. 
Whether the rule would be otherwise in respect to a purely foreign 
corporation summoned as garnishee, is a question we need not con- 
sider. But in this case there can be no doubt that the defendant 
should have exhausted all mearis to avoid a judgment against it, 
or have given notice tothe plaintiff of the pendency of the gar- 
nishee proceedings in order that he might defend against them. 
The case of Adams v. Filer, 7 Wis. 307, has a bearing upon the 
question before us ; though it is true it appeared there that Filer was 
a stranger to the record in the garnishee suit. But much of the 
reasoning of the court in that case is applicable here to show what 
the garnishee should do to make the judgment against him bind- 
ing-upon its creditor. See also Johann v. Rufener, Garnishee, 32 





It follows from these views that the judgment of the circuit court 
must be affirmed. By the court. IT 1s SO ORDERED, 


NoTE.—1. The foregoing opinion bears upon its face unmistakable eyj- 
dence of having been poorly considered and hastily written, and is, we think, 
wholly unsupported by respectable authority. 

The garnishee proceedings instituted in Illinois are conceded to have been 
prosecuted in conformity with the laws of that state. Such being the case, 
the judgment therein was conclusive as to all parties to the record, whether 
actually served with notice of the suit or not. After a judgment or decree in 
rem, it is too late for a party to the record to assert any claim to the property, 
either under an exemption law or otherwise, which might have been made 
and determined in that suit. Rector v. Rolton, 3 Neb. 171; Haynes vy, 
Meck, 14 Iowa, 320; Baxter v. Dear, 24 Texas, 17; Slaughter v. Detiney, 15 
Ind. 49; Perkins v. Bragg, 29 Ind. 507; Bank of U.S. v. Beverly, 1 How, 
148; The Mary, 9 Cranch, 126; Gilston v. Hoyt, 3 Wheat. 246; Williams y, 
Armroyd, 7 Cranch, 423,; Bissell v. Briggs, 9 Mass. 462; Holmes v, Remsen 
20 Johns. 229. 

2. It is doubtless true, that under such circumstances, a garnishee might be 
guilty of such frand as would estop him from setting up th? garnishment 
proceedings, «nd payment thereunder, in a suit against him by the defendant 
in the attachment, but it would seem that nothing short of actual fraud or 
wilful neglect would subject the judgment against the garnishee to a collateral 
attack. And, in the case under consideration, no such state of facts was 
shown as would make the judgment against the garnishee void as between the 
defendant company and the plaintiff herein, But even if the garnishee was 
bound to plead the exemption at its peril, the failure to do so ought not to 
make it liable to pay the debt twice, unless such plea would have constituted 
a defence to the garnishment, and it is clear to us that it would not have con- 
stituted a defence. 


The exemption of the person or property of a debtor from execution re- 
lates to the remedy, and is governed by the law of the place where the con 
tract is sought to be enforced, and not by the /ex /oci contractus. Newell v, 
Hayden, 8 Iowa, 140; Helfenstein & Gore v. Cave, 3 lowa, 287, Bronson v" 
Kinzie, 1 How. 315 , Woodbridge v. Wright, 3 Conn, 523 ; Atwater v. Town- 
send, 4 Conn. 47; Toomer v. Dickerson, 37 Ga. 440; Holman vy. Collins, 1 
Ind. 24; Smith v. Atwood, 3 McLean, 545; Hinkley v. Moreau, 3 Mason, 
88; Haskell v. Andros, 4 Vt. 609; Coffin v. Coffin, 16 Pick, 323; Whitte- 
more v. Adams, 2 Cow. 626 ; White v. Canfield, 7 Johns. 117 ; Wood v, Ma- 
lin, 5 Halst. 208 ; Sto. Conf. Laws, 22 347b, 572. 


3. The nature, construction and validity of foreign contracts are deter- 
mined by the /ex loci contraetus ; the remedy by the dex fori. Dakin v. 
Pomeroy, 9 Gill, 1; Jones v. Jones, 18 Ala, 248; Speed v. May, 17 Penn, 
St. 91; Gluick v. Loder, 1 Green, 68, Pitkins v. Thompson, 13 Pick. 64; 
Ayres v. Andros, 2 Hill (5. C.), 601; LeRoy v. Crowninshield, 2 Mason 
157; Ruckmaboge v. Mottecund, 32 Eng. L. & Eq. 84: State v. Swope, 7 
Ind. 91 ; Gassaway v. Hopkins, 1 Head, 583; Flowers v. Foreman, 23 How. 
132; Walworth v. Routh, 14 La. Ann, 205; Williams v. Jones, 15 East. 439 ; 
Campbell v. Steiner, 6 Dow, 116; Davis v. Morton, 5 Bush, 160. ‘‘ Comity 
only requires that the tribunals of the state shall be open to citizens of other 
states as they are to its own, and that they shall enforce the same remedies, 
and none other."” Bank of Gallipolis v. Trimble, 6 B. Mon. 599. 


4. While seeming to insist that the exemption law of Wisconsin ought to 
have been set up asa defence by the garnishee, the court said it was no an- 
swer that such exemption could not be made available in Illinois, upon the 
facts before the court, because the earnings might be exempt by the laws of 
Illinois, and that in absence of proof upon the subject, the court would pre- 
sume that they were so exempt, as the courts of Wisconsin will not take judi- 
cial notice of the statute laws of a sister state. Rape v. Henton, 9 Wis. 329. 
The decision must be founded upon the rule that, in the absence of proof to 
the contrary, the court would presume that the statute of Wisconsin giving 
the exemption, there had been enacted in Illinois. If such an extraordinary 
presumption was indulged in by the court below, it ought to have given judg- 
ment for the defendant. The statute of Wisconsin provides “ that the earn- 
ings of all married persons, or persons who have to provide for the entire 
support of a family in this state, for sixty days next preceeding the issuing of 
any process, etc., should be exempt,” etc. This statute would not avail a 
party who has to support a family in Illinois; hence if a similar law had been 
enacted in Illinois it could not avail a party who was the head of a family in 
Wisconsin, As a matter of fact the exemption law of Illinois on this subject 
was wholly unlike the Wisconsin law. It is simply ridiculous for a court to 
say that there is a presumption that the legislatures of all the states automat- 
ically make and unmake the same laws, so as to keep them uniform through- 
out the Union. A presumption of law that must necessarily be false in fact, 
and that never had any foundation in reason, can not prove a very valuable 
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guide in determining the rights of litigants, In fact the Supreme Court of 
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Wisconsin does not follow the rule consistently. In Hull v. Augustin:, 23 
Wis., it was held there was no presumption that the usury law of that state 
had been adopted in Illinois, in the absence of proof to that effect, but the case 
was decided on the presumption that the common law was in force ; and that 
is the only presumption that can be entertained that does not involve an ab- 
surdity. The authorities are overwhelming in support of the rule, that in the 
absence of proof to the contrary, the common law will be presumed to prevail 
in a sister state, so far as applicable to our institutions. Shepherd v. Nabors, 
6 Ala. 631; Titus v. Scantling, 4 Blackf. 89; Walker v. Walker, 41 Ala. 353; 
Norris v. Harris, 15 Cal. 226; Crouch v. Hall, 15 Ill. 263; Schurman v. Mar- 
ley, 29 Ind. 458 ; High, Appellant, 2 Doug. (Mich.) 515; Abell v. Douglass, 
4 Denio, 305 ; White v. Knapp, 47 Barb. 549; Throop v. Hatch, 3 Abb. Pr. 
23; Whiteford v. Panama Rail. Co., 23 N. Y. 465; Selma, etc., Rail. Co. v. 
Lacy, 43 Ga. 461; Brown v. Pratt, 3 Jones (N. C.) Eq. 202; Houghtaling v. 
Bell, 19 Mo. 84; Kermott v. Ayer, 11 Mich. 181; People v. Lambert, 5 
Mich. 349; Cooke v. Crawford, 1 Texas, 9; Girard v, City of Philadelphia, 
4 Rawle, 333 ; Holmes v. Broughton, 10 Wend. 75; Greenewade v. Greene- 
wade, 3 Dana, 495; Bernard v. Barry, 1 Greene (Iowa), 388. 

5. The cases are very numerous in which it has been said that while the 
law of another state is a fact to be proved, as any other fact, yet when the law 
of the place where the contract was made, or the right accrued, is not shown, 
it will be presumed to be the same as that of the forum, See Whedden v. 
Seelye, 40 Maine, 253; Legg v. Legg, 8 Mass. 99; Leavenworth v. Brock- 
way, 2 Hill, 201; Allen v. Watson, 2 Hill's S. C. 319; Crozier v. Hodge, 3 
Mill. (Lou.), 357; Brown v. Gracey, 16 Eng. Com. Law R. 426; Woodson 
v. O'Conner, 28 Vt. 776; Sayre v. Wheeler, 32 lowa, 559; Bean v. Briggs, 
4 Iowa, 466 ; Rope v. Heaton, 9 Wis. 328; Sherill v. Hopkins, 1 Cow. 103 ; 
Monroe v. Douglass, 1 Seld. 447; Draggs v. Graham, g Ind. 212; Rogers v. 
Hatch, 8 Nevada, 35. 

An examination of these cases, and others that follow them, will show that 
they are not necessarily inconsistent with the rule stated in the preceding par- 
agraph, and that they are no authority for holding that the local statutes of 
our state have been adopted in all others. 

Whedden v. Seelye was an action of trover. The conversion was laid in 
New Brunswick. The defendant relied ona local law of New Brunswick 
but failed to offer tl.e law in evidence. The court refused to take judicial no- 
tice of the foreign law, and decided the case on common law principles, with- 
out regard to the statute law of Maine. Thus, in effect, presuming that the 
common law prevailed*in New Brunswick. 

Legg v. Legg was decided on the presumption that the common law was in 
force in Vermont. ‘The court said: ‘* We presume the laws of Vermont to 
be similar to ours on this subject, unless the contrary is regularly shown.”” The 
law which was presumed to be in force in Vermont was that “ marriage is an ab- 
solute gift to the husband of all the wife’s personal chattels in possession ; 
and so it is also of choses in action, if he reduces them into possession by re- 
ceiving or recovering them at law."’ And such was the view taken of this 
case in Holmes v. Broughton, 10 Wend. 75, when it was said: ‘“ In the case 
of Legg v. Legg, 8 Mass. R. 99, the same court declare that they could not 
judicially take notice of the laws of Vermont, and that upon the point there 
stated, which was a common law question, they must presume the laws of 
Vermont to be the same as their own, The doctrine of this highly respect- 
able court seems to me to be sound.” 

Leavenworth v. Hill was decided on the presumption that the common or 
commercial law of Ohio was the same as that of New York. 


Allen v, Watson was an action to recover money won by defendants in 
Georgia, at faro, from plaintiff's clerk. He/d, that in absence of proof of the 
laws of Georgia on the subject, the court must decide the case by the laws of 
South Carolina, which made the transaction unlawful. But it was not neces- 
sary to invoke the aid of a local statute to determine the legality of such a 
transaction. It was unlawful at common law. 

Crozier v. Hodge was an action by a surviving partner, as such, of a firm 
in Pennsylvania, He/d, that in absence of proof as to the laws of Pennsyl 
vania, there was a defect of parties, as by the laws of Louisiana, a surviving 
partner could not sue as such, and it was further said that plaintiff's right to 
sue was not clear, even though the law of Pennsylvania authorized it. In re- 
gard to this case it may be said that the common law does not prevail in that 
State to its full extent, and that the right of the surviving partner to sue relates 
to the remedy, and is properly governed by the law of the forum. 

Brown v. Gracey was an action on a note made in Scotland, and which was 
valid at common law. It was contended that before the plaintiff could re- 
cover he must show that by the law of Scotland the defendant was liable, but 
the court held “‘ that if the law of Scotland differed from the law of England 
as to the liability of the defendant, it lay upon the defendant, and not the 
plaintiff to show it.” 

Woodward v, O'Connor was a suit on an arbitration note, given in Canada, 





and valid by the common law. The defendant attempted to show that it was 
invalid by the laws of Canada, but did not offer such laws in proof. The 
court refused to take judicial notice of the law of Canada in contravention of 
the common law on the subject which it presumed to be the same in both 
jurisdictions. 

In Bean v. Briggs it was said: “If a controversy arises in our courts upon 
a contract made in another jurisdiction, prima facie it is to be governed by 
the law of this state, for the reason that as we know nothing in the first in- 
stance of the statutes of such foreign jurisdiction, we presume them to be the 
same as ours, and therefore make ours the rule of decision."" This was an 
action by the endorser of a certificate of deposit made in Illinois and en- 
dorsed by defendant. The defendant answered, among other things, that the 
contract was made in Illinois, and that the plaintiff had not exhausted his 
remedy against the maker of the certificate. On the trial defendant offered 
to prove that, by the law of Illinois, the endorser must first exhaust his rem- 
edy against the maker before he could resort to an endorser. This evidence 
was excluded on the objection that the answer did not show that such was 
the law of Illinois, or that the law of that state differed from the general com- 
mercial law. On appeal, this ruling was affirmed. The decision of the ap- 
pellate court was clearly right, but its language was not very carefully chosen, 
The same may be said of Sayre v. Wheeler. The note in that case was void 
at common law, 

Rape v. Heaten, cited in the principal case, is of doubtful authority upon 
the question there under consideration. It reverses the decision of Judge 
Dixon, before whom the case was tried at the circuit, and was concurred in 
by only two judges. If that case holds that where it appears expressly, or 
by necessary intendment, that the defendant did not have actual notice of the 
suit, and the record fails to show an appearance, the judgment will be invalid 
in another state; it was not necessary or proper to base such decision upon 
the local laws of Wisconsin in regard to the service of the writ. See Smith 
v. State, 7 W. & S. 447, per Gibson, C. J., where it was held that under the 
constitution of the United States, the judgment of other states must be tested 
by the principles of international law, rather than by local usages or statutes, 
Even though the service had been valid under the local laws both of Pennsyl- 
vania, where the judgment was rendered, and of Wisconsin, where it was 
sought.to be enforced, the judgment had no extra-territorial force, unless it 
was rendered in accordance with the principles of international law and natu- 
ral justice, which require that a man shall not be condemned without being 
actually notified of the proceedings against him, and having an opportunity to 
be heard. : 

But if, as seems to be the case, the court intended to hold that the record 
must affirmatively show effectual service of the writ, or an appearance to the 
suit, the decision is clearly against the weight of authority. Jarvis v. Robin- 
son, 21 Wis. 523; Wheeler v. Reymond, 8 Cowen, 311; Moore v. Starks, 1 
Ohio St 369; Wood v. Walkins, 17 Conn. 306; Butcher v. The Bank, 2 
Kansas, 70; McJilton v. Love, 13 Ill. 486; Wilson v. Wilson, 10 Mo. 334; 
Richards v. Skiff, 8 Ohio St. 586; Thompson v, Emmert, 15 Ill. 115. In 
Bernard v. Barry, 1 Greene (lowa), 388, it was held, in an action against the 
endorser of a promissory note made in Missouri and endorsed in Maryland, 
that in the absence of proof of a statute to the contrary, in the latter state, 
the endorser was liable upon demand and notice, without suit against the 
maker, although the statute of Iowa required suit to be instituted against the 
maker before recourse could be had on the endorser. 


Without attempting to review all the adjudged cases bearing on this ques- 
tion, it may safely be asserted that it has never been held, in any well-consid- 
ered case, that the courts of one state would presume that the local statutes 
and customs of that state were in force in other states. 

In his addition to the text of Greenleaf on Evidence, Judge Redfield says : 
“In many cases it has been said that in absence of all proof, the court will 
presume the foreign law is the same as that of the forum. This rule may be 
a safe one to act upon within reasonable limits, as for instance as to contracts 
relating to personal estate, and especially as to commercial matters ; and also 
that where the common law is known to prevail, it is construed the same as 
where the action is tried. * * * But no such presumption would apply to 
statute Jaw, or when it would operate to produce a forfeiture, by rendering a 
contraet void.” 1 Greenl, Ev, 3 488a, Redfield’s Edition. 

6. The fact that the defendant was a resident of Illinois and Wisconsin was 
not material to the issue. It is true, that being a domestic corporation, it was 
presumed to know the laws of Wisconsin, but we do not see that that made 
any difference, so long as it could not legally plead such laws in defence of 
the garnishment. 

7. Asa matter of practice, we think the burden of showing that the debt 
was exempt from garnishment by the laws of Illinois, w-s upon the plaintiff. 
When the defendant showed the judgment against it in the garnishee proceed- 
ings, and payment to the plaintiff therein, it was prima facie discharged. If 
he defendant sought to attack the grima facie defence by showing facts 
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tending to invalidate the discharge, he could only do so by proper averments 
and proof. He should have set out the Illinois statutes specifically, if he re- 
lied on that. Male v. Roberts, 3 Esp. 163; Thompson v. Kitchen, 8 Johns. 
189, where it was held, in an action on a promissory note made in Jamaica, 
that a plea of infancy was bad in the absence of proper averments showing 
that it would have been available in Jamaica. Throop v. Hatch, 3 Abb. Pr. 
23 ; Hempstead v. Reed, 6 Conn. 486; Carey v. The Rail Co., 5 Ia. 357. 
M. A. L, 





Power of a Municipal Corporation to take a Be- 
quest of Money to be Expended in United States 
Flags. 


SARGENT v. CORNISH.* 


Supreme Fudicial Court of New Hampshire, December Term, 
1873. 


Hon. JONATHAN EvEeRETT SARGENT, Chief Justice. 
‘* ‘WILLIAM LAWRENCE FOSTER, 
* ELLERY ALBEE HIBBARD, 

** CHARLES DOE, 
*€ ‘WILLIAM SPENCER LADD, 
‘JEREMIAH SMITH, 


Associate Justices. 


1. Power of Municipal Corporations to hold Property in Trust.—Muni- 
cipal corporations, in this state, may take and hold property in trust for any purpose 
not foreign to their institution, nor incompatible with the objects of their organigation. 


2. . Power to take Money to be Invested in United States Flags. 
—A town is capable ef receiving by bequest and holding in trust a sum of money, the 
income of which shall be invested yearly in the purchase and use for display of United 
States flags. 

3- Power to Tax to Execute Trust.— Although capable of holding 


such fund for the purpose designated, a town has not the power of raising money by tax- 
ation for the purpose of executing the trust. 








4- . Case in Judgment.—Where a testator bequeathed a sum of money to 
atown ‘‘on condition that the same be accepted, and invested by said town so as to 
yield an income of not less than six per centum per annum, which income shall be in- 
vested yearly in ‘ United Stated flags,’ to be used within the said town on all proper 
occasions,”’ with provision for a forfeiture of the legacy in case the town should omit to 
fulfil the condition: edd, that the town might properly expend a reasonable portion of 
the income of the fund in the purchase and erection of flag-staffs, ropes, halliards, and 
other necessary paraphernalia. 





Jacob Foss, by his will, gave to the town of Cornish the sum of 
$1,000, for the purposes and on the conditions in said will expressed, 
as follows : 

“25. I give and bequeath to the town of Cornish, N. H., my 
native place, for the purpose of perpetuating the ‘‘ United States 
flag,” that the stars and stripes of which may remind the inhabi- 
tants of their bounden duty to themselves, and their fellow citizens 
of the whole United States, to so act in harmony with right and 
justice that no occasion will occur to disturb our peace and tran- 
quillity in all coming time, the sum of one thousand dollars, on 
condition that the same be accepted, and invested by the said 
town so as to yield an income of not less than six per centum per 
annum, which income shall be invested yearly in ‘ United States 
flags,’ to be used within the said town on all proper occasions ; 
and it is my wish that they shall be used often enough, so that not 
more than two years’ purchases shall be on hand atatime. If the 
said town does not accept of the above named legacy, or should 
fail to carry out fully the above condition, then I give and be- 
queath the said sum of one thousand dollars to my late sister De- 
borah’s children, to be divided equally between them, or, if they 
are deceased, to their legal heirs.” 

The will was duly proved and allowed. The town voted to ac- 
cept the legacy, and a trustee was appointed to take charge of the 
fund and see to its application. The executor of said will paid 
to said trustee the sum of $940, being the amount due after de- 
ducting $60 United States internal revenue tax. This fund was 
invested immediately by the trustee, at six per cent. interest, which 





*From advance sheet of 54 N, H. Reports, furnished by the courtesy of 
the able reporter, John M, Shirley, Esq. 








interest has been regularly received, being payable September 14, 
of each year. On July 1, 1868, said trustee expended, of the in- 
come accrued up to that time, $85.59 for flags, including flag-staffs 
and the necessary ropes and fixtures for operating the same, and 
the necessary labor pertaining thereto, leaving a balance unex- 
pended at that time of $27.21. In 1869 said trustee expended in 
the same way $81.35 of the income. In 1870 said trustee expended 
$28.50 for flag, and $34.37 for pole, ropes, and putting up the same; 
1871, for flag, $28.80; 1871, for poles, ropes, and labor, $27.10; 
1872, paid for flag, $34.25; 1872, paid for fixtures, putting up, and 
expense of getting, $15.60 ;—and which flags have been placed in 
different parts of the town where likely to do the most good. The 
amount of interest received up to the commencement of the ac- 
tion was $56.40 per year. 


The action is indebitatus assumpsit on the general counts, and 
the plaintiffs are the persons who would be entitled to the fund if 
forfeited by the town’s failure to perform the condition of the 
will. 

The questions of law arising on the above case were reserved 
for the full bench. 


Flanders, for plaintiffs; Cushing, for the defendants. 


FosTER, J.—Municipal corporations may be the objects of pub- 
lic and private bounty. Legacies of personal property, directly to 
the corporation for benevolent or public purposes, are valid in law 
in the abscence of disabling or restraining statutes. Dillon Mun. 
Cor., sec. 436. 

Towns in this state ‘‘may purchase and hold real and personal es- 
tate for the public uses ofthe inhabitants.”’ Gen. Stat. ch. 34, sec. 3, 
Not only may municipal corporations take and hold property in their 
own right, by direct gift, conveyance or devise, but snch corpora- 
tions, at least in this country, are capable, unless specially restrain- 
ed, of taking property, real and personal, in trust, for purposes not 
foreign to their institution, and not incompatible with the objects 
of their organization. And equity will compel such corporations 
to execute any lawful trusts which may be reposed in them. 2 
Kent’s Com. *279, *280; Dillon Mun. Corp. sec. 437 and 443, and 
cases cited in notes; Perry on Trusts, secs. 42, 43 ; Vidal v. Gir- 
ard’s Executors, 2 How. 127; Perin v. Carey, 24 How. 465; 
Trustees v. Peaslee, 15 N. H. 331; Chapin v. School district, 35 
N. H. 445; The Dublin case, 38 N. H. 459. 

In the Girard will case before cited, Mr. Justice Story remarks: 
“‘If the purpose of the trust be germane to the objects of the in- 
corporation ; if they relate to matters which will promote and per- 
fect those objects ; if they tend (as the charter of the city of Phil- 
adelphia expresses it), ‘to the suppression of vice and immorality, 
to the advancement of the public health and order, and to the 
promotion of trade, industry, and happiness, ’ where is the law to be 
found which prohibits the corporation from taking the devise upon 
such trust, in a state where the statutes of mortmain do not ex- 
ist, the corporation itself having a legal capacity to take the estate 
as well by devise as otherwise? We know of no authorities which 
inculcate such a doctrine, or prohibit the execution of such trusts, 
even though the act of incorporation may have for its main ob- 
jects mere civil and municipal government, and regulation and 
powers. If, for example, the testator by his present will had de- 
vised certain estate of the value of $1,000,cco, for the purpose of 
applying the income thereof to supplying the city of Philadelphia 
with good and wholesome water, for the use of its citizens, from 
the river Schuykill, why, although not specifically enumerated 
among the objects of the charter, would not such a devise, upon 
such a trust, have been valid, and within the scope of the legiti- 
mate purposes of the corporation, and the corporation capable of 
executing it as trustees?” The learned judge further observes: 
“‘ Neither is there any positive objection, in point of law, to.a cor- 
poration taking property upon a trust not strictly within the scope 
of the direct purposes of the institution, but collateral to them.” 

These remarks indicate the views of that eminent jurist, that the 
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scope of the purposes of a municipal organization is exceedingly 
broad and comprehensive. It is manifest that a municipal or other 
corporation should not be permitted to take and execute trusts for 
objects ‘‘ utterly de Aors the purposes of the incorporation ;’’ but we 
fail to recognize any reason why its capacity in this respect should 
be limited to objects technically denominated charities or pious uses; 
or to religious or educational purposes ; or, indeed, why it should 


* be circumscribed by any other limitations than such as should ex- 


clude inconsistent, incompatible, and improper objects. 

It would seem to be impossible to prescribe in definite terms the 
almost innumerable objects of a liberal bounty, with which a town 
might be advantageously and happily endowed, directly or in 
trust. It would probably be agreed by all, that a town in this 
state may hold property in trust for educational purposes. And 
what are they? Not merely the means of instruction in grammar, 
or mathematics, or the arts and sciences, but all that series of in- 
struction and dicipline which is intended to enlighten the under- 
standing, correct the temper, purify the heart, elevate the affections, 


and to inculcate generous and patriotic sentiments, and to form. 


the manners and habits of rising generations, and so fit them for 
usefulness in their future stations. 


And the means of education are not solely books and printed 
rules and maxims, but representations and symbols and pageantry, 
it may be. And it may be questioned if the youth of the land do 
not derive more of instruction in the holy duty of patriotism and 
love of country, from bonfires and illuminations, and the display 
of the old flag of our Union, than from books on the science of 
government or political economy, or commentaries on the consti- 
tution. 


Generous men endow our towns with funds for the maintenance 
of soldiers’ monuments ; and every ‘‘ decoration day ’’ we place 
flowers upon soldiers’ graves; and suspended in the capitol are 
the flags of noble regiments—from their tattered folds drop elo- 
quent eulogy for the dead, and lessons from their example for the 
instruction and emulation of the living; and we do not regard any 
of these things as foreign to the purposes of, nor inconsistent with 
our state or municipal organization or policy. 


The purpose declared by the testator, was the perpetuation in 
his native town of the “United States flag,”’ to ‘remind the in- 
habitants of their bounden duty, to themselves and their fellow- 
citizens of the whole United States, to so act in harmony with right 
and justice that no occasion will occur to disturb our peace and 
tranquillity in all coming times.” 

This purpose is certainly patriotic and good. The intention of 
the testator seems to have been “to educate the rising generation 
of Cornish to patriotic impulses." The legal status of a charity 
is not determined by its practical results, which can seldom be 
foreseen, and “ this court cannot say judicially, that the means 
adopted by the testator are not adapted to effect his patriotic pur- 
pose, ”” 

Though not directly within the scope of the more appropriate 
duties and powers of towns, this bequest and trust certainly is not 
repugnant to the general object of such corporations, and with 
slight change of phraseology the language of Perley, C. J., in the 
Dublin case, may well be applied to the present : ‘‘ Towns in this 
State are to be regarded as a co-ordinate branch of the government, 
established to advance the general good of the people ; and under 
our constitution no one can entertain a doubt that to maintain and 
cherish love for the union of the states, is an object quite consist- 
ent with the general purposes for which towns are created, and 
that towns have at least, an indirect interest in promoting patriot- 
ism within their limits.” 

Our conclusion is, that the town of Cornish possesses legal ca- 
pacity, to take and hold the testator's bounty in trust for the pur- 
poses declared by his will. 

We are of the opinion that the case discloses a practical and 
substantial compliance by the town, with the condition, upon the 





performance of which the vesting in them of the legacy depends. 

Since the town, though capable of holding the fund for the pur- 
pose designated, has not the power of raising money by taxation 
for the purpose of executing the trust, it can only make the fund 
available by appropriating a portion of the income to expenses 
necessarily incidental to the use, and without which the legacy and 
the trust must fail. 

The testator knowing the law, and intending of course to make 
a valid bequest, must have also understood and intended (since 
he provided no additional fund for the purpose), that the govern- 
ment tax should be paid out of the fund; and that a portion of its 
income should be appropriated to the furnishing of the indispens- 
able appurtenances and paraphernalia, without which the flags 
could not be displayed. If the bequest here is a charity, or anal- 
ogous thereto, it must receive that liberal construction which courts, 
whether of law or of equity, employ in such cases —Snell’s Equity, 
go ; and perhaps, if it were necessary, in order to support the tes- 
tator’s design, the doctrine of cy fres might be put in requisition. 
At any rate, the will is to have a literal construction, to effectuate 
the manifest intention of the testator. 

With these views, it becomes unnecessary to consider the ques- 
tion whether the plaintiffs in their own names, and without the in- 
tervention of the executor, could maintain the action, if any cause 
of action belonged to them. Upon this question, the remarks of 
Suaw, C. J., in Lawrence v. Wright, 23 Pick. 128, would seem to 
be pertinent: ‘The remedy of any party in such circumstances, 
is very simple,—that of taking out letters of administration ; and 
the law arms the administrator with ample powers to obtain the 
property in whose custody soon it must be placed. If the prop- 
erty is not of sufficient value and importance to be the sub- 
ject of an administration, it may at least be doubtful whether it is 
worth litigating about in any other form.’’ CASE DISCHARGED. 





United States Treasury Notes—Rights of Pur- 
chaser after Maturity—Right to Recover, when 
Stolen. 


VERMILYE, £7 AL. v. THE ADAMS EXPRESS COM- 
PANY. 


Supreme Court of the United States, No. 157, October Term, 1874. 


1. United States Treasury Notes Commercial Paper.—The bonds and treas- 
ury notes of the United States, payable to holder or bearer at a definite future time are 
negotiable commercial paper, and their transferability is subject to the commercial law 
of other paper of that character. 


2. Status of Purchaser after Maturity.—Where such paper is overdue, a put- 
chaser takes, subject to the rights of antecedent holders, to the same extent as in other 
paper bought after its maturity. 


3- Usage or Custom of Bankers to vary Commercial Law.—No 
usage or custom can be proved among bankers and brokers dealing in such paper in 
contravention ‘of this rule of law. They can not, in their own interest, by violations of 
the law, change it. 


4 Duty of Bankers notified of Loss.—It is their duty when served 
with netice of the loss of such paper by the rightful owner, after maturity, to make mem- 
omanda or lists, or adopt some other reasonable mode of reference, where the notice 
identifies the paper, to enable them to recall the service of notice. 








5. Recovery of Stolen Treasury Notes, Past Due.—Hence treasury notes of 
the United States, stolen from an express company, and sold for value after due, in the 
regular course of business, may be resevered of the purchaser by the express company, 
which had succeeded to the right of the original owner. 


Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Mr. Justice MILLER delivered the opinion of the court. 

The appellants having presented to the Treasury of the United 
States, for payment some time after their maturity, eight treasury 
notes issued under the authority of the act of March 3, 1865, were 
informed that the Adams Express Company asserted an ownership 
of the notes, and they could not be paid until the question of the 
rightful ownership was settled. 











382 


CENTRAL LAW JOURNAL. 





Vol. 2, No. 24. 








The matter resulted in a bill of interpleader, filed by the United 
States in the Circuit Court for the Southern District of New York, 
against the present appellents and appellee, to which they filed 
their respective answers, the notes being deposited with the clerk of 
the court to abide the event of the suit. 


There is but little controversy as to the facts necessary to a de- 
termination of the rights of the parties, as they are developed in 
the pleadings, the depositions, and the stipulations found in the 
record. 

The notes in controversy, to-wit, five of one thousand dollars 
each, and three of one hundred dollars each, came to the posses- 
sion of the express company, to be forwarded for conversion 
into bonds of the United States, and were started on their way 
from LouisvilJe, in custody of their messenger, on the 22d May, 
1868. 

Shortly after leaving Louisville the car on which were the mes- 
senger and the notes was stopped and entered by robbers, who, 
after knocking the messenger down and leaving him for dead, 
carried off the safe containing these notes, which was found next 
day broken open, and the notes gone. The company, as soon as 
it could obtain the numbers and other description of the stolen 
notes, advertised extensively the loss in the newspapers, gave notice 
at the treasury department, and entered there a caveat against their 
payment or conversion into bonds to any one else, and gave notice 
to the principal bankers and broker, of the city of New York of 
the loss and their claim on thenotes. On the 29th of May and 
the 5th of June, respectively, they delivered notices to persons be- 
hind the counter of appellants, at their place of business, which 
notice sufficiently described the lost notes, cautioned all persons 
from receiving or negotiating them, and asserted the claim of the 
express company to the notes. They paid the owner who had de- 
livered them to the company for transportation, and appear to 
have done all that could be done to assert their rights in the 
premises. 

On the oth and 12th days of April, 1869, appellants purchased 
these notes oyer their counter, at fair prices, in the regular course 
of business, and forwarded them to the treasury department for 
redemption, where they were met by the caveat of the appellee. 


As we have already stated these notes were issued under the act 
of March 3, 1865. 13 U.S. Statutes, 468. That statute author- 
ized the secretary of the treasury to borrow on the credit of the 
United States, any sums of money not exceeding six hundred 
millions of dollars, for which he should issue bonds or treausry 
notes in such form as he might prescribe. It also authorized him 
to make the notes convertible into bonds, and payable or redeem- 
able at such periods as he might think best. Under this statute 
the notes in controversy were issued, payable to the holder three 
years after date, and dated July 15, 1865, bearing interest payable 
semi-annually, for which coupons were attached, except for inter- 
est of the last six months. That was to be paid with the principal 
when the notes were presented. On the back of the note was a 
statement that it was convertable, at the option of the holder, into 
what are known as five-twenty bonds of the United States. 


At the time of the purchase of the notes by the appellants more 
than three years had elapsed from the date of their issue, and the 
secretary of the treasury had given notice that the notes would be 
paid or converted into bonds at the option of the holder on pre- 
sentation to the department, and that they had ceased to bear 
interest. 

1. The first thing which presents itself on this state of facts is 
to determine the character of those notes as it affects the law of 
their transferability at the time they were purchased by appellants, 
for notwithstanding some testimony about the erasure of an in- 
dorsement on some of the notes, we are of opinion that it was so 
skillfully done as not to attract attention with the usual care iv 
examining such notes given by bankers. 

They had the ordinary form of negotiable instruments, payable 












at a definite time, and that time had passed and they were unpaid. 
This was obvious on the face of the paper. The fact that the 
holder had an option to convert them into other bonds does not 
change their character. 

That this option was to be exercised by the holder, and not by 
the United States, is all that saves them from loosing their character 
as negotiable paper, for if they had been absolutely payable in other 


bonds or in bonds or money at the option of the maker, they would ° 


not, according to all the authorities, be promissory notes, and they 
can lay claim to no other form of negotiable instrument. Avs it is, 
they were negotiable promissory notes nine months overdue when 
purchased by appellants. They were not legal tenders, made to 
circulate as money, which must, from the nature of the functions 
they are to perform, remain free from the tiability attaching to or- 
dinary promises to pay after maturity. Nor were they bonds of 
the class which, having long time to run, payable to holder, have 
become by the necessities of modern usage negotiable paper, with 
all the protection that belongs to that class of obligations. These 
were simply notes, negotiable it is true, having when issued three 
years to run, which three years had long expired, and the notes 
were due and unpaid. 

We can not agree with counsel for appellants, that the simple 
fact that they were the obligation of the government takes them 
out of the rule which subjects the purchaser of over-due paper to 
an enquiry into the circumstances under which it was made, as 
regards the rights of antecedent holders. The government pays 
its obligations according to their terms with far more punctuality 
than the average class of business men. The very fact that when 
one of its notes is due the money can certainly be had for it, if 
payable in money, should be a warning to the purchaser of such 
an obligation after its maturity to look to the source from which it 
comes, and to be cautious in paying his money for it. In the case 
of Texas v. White, 7 Wall. 700, the bonds of the government 
issued to the State of Texas were dated July 1, 1851, and were re- 
deemable after the 31st day of December, 1864. This court held 
that after that date they were to be considered as over-due paper, 
in regard to their negotiability, observing that in strictness, it is 
true, they were not payable on the day when they became redeem- 
able, but the known usage of the United States to pay all bonds 
as soon as the right of payment accrues, except when a distiction 
between redeemability and payability is made by law and shown 
on the face of the bonds, requires the application of the rule re- 
specting over-due obligations to bonds of the United States which 
have become redeemable, and in respect to which no such distinc- 
tion is made. 

Mr. Justice Grier was the only member of the court who dis- 
sented from the proposition, and he based it on the ground that 
the government had exercised its option of continuing to pay in- 
terest instead of redeeming the bonds. 

We have not quoted the language from the opinion in that case 
with any View of reaffirming it. It may admit of grave doubt 
whether such bonds, red-emable but not payable at a certain day, 
except at the option of the government, do become over-due in the 
sense of being dishonored if not paid or redeemed on that day. 

But the notes in the case before us have no such feature. They 
are absolutely payable at a certain time, and we think -the case is 
authority for holding that such an obligation over due ceases to be 
negotiable in the sense which frees the transaction from all enquiry 
into the rights of antecedent holders. -This ground is sufficient of 
itself to justify the decree in favor of the express company. 

2. When these notes were offered to appellants for sale, they 
carried upon their face the fact that the period for their payment 
or conversion into bonds had come nine months before ; that for 
that time they had ceased to bear interest ; and this would very 
naturally suggest the enquiry which the law of negotiable paper 
imposes, as to the reason why they had not been paid or converted 
into bonds, 

Bankers, brokers, and others can not, as. was s attempted in this 
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case, establish by proof a usage or custom in dealing in such 
paper, which, in their own interest, contravenes the established 
commercial law. If they have been in the habit of disregarding 
that law, this does not relieve them from the consequences nor es- 
tablish a different law. Nor sitting here as chancellors, can we say 
that the testimony offered of the impossibility of men in that busi- 
ness, bearing in mind the notices of loss or theft of bonds or notes 
well described, with which they have been served, satisfies us of 
the soundness of the proposition. By the well-settled law of the 
case they may purchase such paper before due, without cumber- 
ing their minds or their officers with the memoranda of such 
notices. But we apprehend that the amount of over-due paper 
presented for negotiation is not so large that bankers receiving 
notice of loss can not make or keep a book or other form of ref 
erence which will enable them with a very little trouble to ascer- 
tain when over-due paper is presented whether they have been 
served with notice of a claim adverse to the party presenting it. 
The fact that the notes were at once recognized at the treasury 
by reason of the notices served there, proves that no unreasonable 


amount of care and prudence was necessary to enable bankers: 


and brokes to do the same. 

There are other rights in cases of over due paper besides the 
right to purchase it, which require that care should be exercised, 
especially by parties who have fair notice of these rights. 

Bankers and brokers can not, more than others, when warned 
of possible or probable danger in their business, shut their eyes 
and plead a want of knowledge which is willful. In this matter, 
also, appellants were in fault. 

We attach no importance to the denial of the title of the express 
company. Either as bailees or as equitable owners of the notes 
for which they had paid the parties who entrusted them to their 
custody, they are entitled to recover them, and the decree of the 
circuit court to that eflect is AFFIRMED; 





Common Carrier of Goods—Express Contract— 
Construction. 


SCAIFE v. FARRANT.* 


English Court of Exchequer, February 11, 1875. 


A contractor who undertook to pack goods as well as carry them, and who entered 
into an express contract by which he undertook ‘‘ risk of breakages (if any) not exceed- 
ing £5 on any one article,’”’ held not liable as a common carrier. 


This was an action brought upon a contract to carry safely cer- 
tain household goods from Paignton to Plymouth in Devonshire, 
and also charging the defendant as common carrier of goods. 

The trial took place before Lord Coleridge, C. J., at the Devon 
Summer Assizes. It was proved that the plaintiff was desirous of 
moving his furniture from Paignton to Plymouth, and applied to 
the defendant for the purpose. The furniture was seen by the de- 
fendant’s foreman, and the defendant on the 1gth of August, 
1873, wrote to the plaintiff in the following terms: 

“TI beg to inform you that the terms for the removal of your 
furniture and effects, as seen by my foreman, from Paignton to 
Plymouth will be £22 10s., with risk of breakages ir transit, in- 
cluding the use of all necessary mats, cases and packing, mate- 
rials and every expense. In the event of your accepting this esti- 
mate, be kind enough to sign and return to me the annexed mem- 
orandum by which I am liable to the amount therein specified.” 
The memorandum was signed by the plaintiff, and was in the fol- 
lowing terms: ‘I hereby agree to pay you the sum of £22 Ios. 
for the removal of my furniture and effects from Paignton to Ply- 
mouth, you undertaking risk of breakages (if any) not exceeding 
£5 on any one article.” The defendant had an office in Torquay 
and exhibited a board containing the words: ‘ W. Farrant, Tor- 





*Reported, 23 Weekly Reporter, 469. 














quay, S. D. Railway Company’s agent. Matting, cases, &c., on 
sale or hire. Horses, vans, &c., on hire. Extensive stores for 
warehousing furniture, &c., by the week, month or year. Goods 
and parcels collected and delivered.” Similar words appeared on 
advertising boards at the railway station, and also on the defend- 
ant’s cards. The goods were destroyed by fire during transit by 
rail. The jury found a verdict for the plaintiff, the amount of 
damages to be settled by arbitration, the judge reserving leave to 
the defendant to move to enter a nonsuit on the ground that he 
was not a common carrier. A rule having been obtained accord- 
ingly, cause was now shown by 


Lopes, Q. C. (Arthur Charles and Odgers with him). 


The defendant had held himself out to the public as ready to 
carry their goods, and therefore was a common carrier. There was 
nothing in the special contract to relieve him from his implied lia- 
bility, so far as fire was concerned. The special limitation only 
refers to breakage. Liver Alkali Company v. Johnson, L. R. 9 
Ex. 238; Clay v. Willan, 1 H. Black. 298 ; and Latham v. Rutley, 
2 B. & C. 20, were cited. 


Cole, Q. C., and Pinder, in support of the rule. 


The defendant was not a common carrier. Ingate v. Christie, 
3 C. & K. 61; Brind v. Dale, 8 C. & P. 207. He expressly lim- 
ited his liability to breakages, and was not liable for fire. 


BRAMWELL, B.—I am of opinion that this rule must be made 
absolute. If nothing more had happened than that the goods 
were sent for, I think the defendant would have made himself lia- 
ble as a common carrier. But that was not the case, as there was 
a special agreement between the parties. We must look at the 
nature of the business carried on by the defendant. He describes 
himself on his card as “entering into contracts for removing fur- 
niture to or from any part of the kingdom.”’ His general mode 
of carrying on business was by contract, and in this instance he 
made a contract, for which we must look to the two letters written. 
In these letters he limits his liability in respect of breakage. If 
he were a common carrier, I do not think these words would 
limit his liability. But the case does not stand on the common 
law of carrier and customer. This man says: ‘I will take 
goods not in a fit condition to travel, and I will put them in a con- 
dition to travel,’ which is not the ordinary case of carrier and 
customer. Then he says in his letter that his terms are “ £22 1os., 
with risk of breakage in transit." This means, “I will take on 
me risk of breakage in transit.” If he were a common carrier he 
would undertake not only this risk but all risks. But he says “I 
undertake for one particular risk. Why do not the general rules 
apply—" expressio unius est exclusio alterius,” and “ expressum 
facii cessare tacitum?’’ That is to say, the defendant stipulates 
not to be liable for anything else. No doubt he would be liable 
for failure in the use of ordinary skill, because ordinary care is 
not excluded. The letter proceeds to say, “ for the amount therein 
specified.” These words do rot alter the case as to quality, but 
as to amount. The memorandum signed by the plaintiff says, 
“Thereby agree to pay £22 10s., you undertaking the risk of 
breakages (if any) not exceeding £5 on any one article,” the 
effect of which is that he is liable for breakage and nothing else, 
and only for that to the extent of £5. I think that justice is done 
by this view of the case. Very likely neither party had any no- 
tion of liability as a common carrier. The defendant has an 
agreement stating what the terms of the carriage are, and it is for 
the plaintiff to show that he is liable under that agreement, not 
that the common law puts a liability on him. 


PoLLock, B.—I a!so think that the rule should be made abso- 
lute. The question is of the proper construction to be given to a 
written contract. If the defendant is a common carrier he is not 
the less liable because he carries under a special contract. Liver 
Alkali Company v. Johnson, L. R. 9 Ex. 238, But before we con- 
sider the position of the defendant we must look at the special 
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contract. This is not the case of a person admitted to be a com- 
mon carrier and his liability is limited by a special contract. The 
defendant transports furniture, china, glass, etc., and does much 
beyond the duties of a common carrier, such as packing, etc. I 
do not propose to enter into the terms of the contract. What 
may fairly have been intended by the parties was that the defend- 
ant was to be liable for breakage only, and that to a limited ex- 
tent. I think our judgment should be for the defendant. 

BRAMWELL, B.—My brother Amphlett desires me to say that he 
entirely concurs in this judgment. 

Rule absolute. 

Attorneys for plaintiff, Wedlake &» Letts, for Edmonds, Ply- 
mouth. 

Attorney for the defendant, George Davis. 
Liability of Master to Servant for Injury Caused 

by Defective Machinery. 





WILLIAM H. PORTER v. THE HANNIBAL AND SAINT 
JOSEPH RAILROAD COMPANY.* 


Supreme Court of Missouri, May Term, 1875. 


Hon. DAavip WAGNER, 
* W.B. NapTon, 
‘« —H. M. Vories, Judges. 
* -T.A SHERWOOD, 
«* "WARWICK HovuGcu, 


1. Practice—Appointment of Next Friend must be Proved.—Where the pe- 
tition alleges the minority of the plaintiff, and the appointment of a next friend by the 
trial court, and such allegation is denied and no evidence is offered in support of it, a 
judgment for the plaintiff will be reversed for error. 


2. Master and Servant—Employe’s Knowledge of Defective Machinery. 
—The fact that the servant, by the exercise of ordinary diligence, could have known 
of the defects in the machinerv provided for his use by the master, will not bar a recov- 
ery against the master for injuries to servant, occasioned by such defects. 


Appeal from the Buchanan Circuit Court. 


NaPpTon, J., delivered the opinion of the court. 


The judgment in this case must be reversed, because the plain- 
tiff alleges the minority of plaintiff, and the appointment of a next 
friend by the Circuit Court of Buchanan County, which allega- 
tions are denied in the answer, and no proof was offered on the 
subject. The point was raised in the circuit court by a demurrer 
to the evidence. 

The question in regard to cumulative evidence becomes unim- 
portant in this view of the case, as upon a new trial the defend- 
ant can of course introduce his newly discovered evidence. 

We have examined the instructions in the case, and see no ob- 
jection tothem. The third instruction asked by the defendant 
was modified properly. As it stood it exempted the defendant 
from liability, notwithstanding the unsafe condition of the track, 
if the plaintiff knew the condition of such track, or could by the exer- 
cise of ordinary diligence have known it, The court struck out 
the last paragraph, and, we think, properly. 

It is not the business of the servant, nor has he the means of 
ascertaining whether the machinery or structure upon which he is 
employed to operate is defective. It is the duty of the employer 
to furnish these appliances, and if he fails to do so, he is respon- 
sible for injuries resulting from defective machinery. Gibson v. 
Pacific R. R. 52 Mo. 372. 

There seems to be no question in the case in regard to fellow- 
employes. The petition and evidence under it were based solely 
upon the employment of plaintiff, on a defective, dangerous, and 
mmpeopenty constructed track. 

JUDGMENT REVERSED AND CAUSE REMANDED. 





_ ®For the report of this case, with the useful note appended to it, we are in- 
debted to M. A, Low, Esq., of Gallatin, Mo, 








NoTE.—In the case of Way, Adm’r, v. The Ill, Cent. R. R. Co., decided at 
the April term, 1875, and not yet reported, the Supreme Court of Iowa held 
that ‘‘ where an employe, by the exercise of reasonable care, might have 
knowledge of imperfections in machinery about which he is employed, and 
continues in his master’s service without objection, he can not sustain an ac- 
tion for an injury caused by such imperfection.”” See g Western Jurist, 322, 

The language of the learned judge in the principal case, is broad enough 
to make an employe an insurer of the absolute safety of the machinery fur- 
nished his empolyes, but it is hardly to be supposed that he intended to es- 
tablish any such innovation upon the long-established rule governing the lia- 
bility of the master to the servant. 

The relation of employer and employe does net involve a guarantee by 
the employer of the employe’s safety. It is only where the employer has 
knowledge, or under the circumstances, ought to have knowledge of latent 
risks of which the employe has no knowledge, or obvious means of knowl- 
edge, that the employer is liable to his servant for injuries caused by such 
risks. If both were cognizant of the risk, there can be no recovery; and so 
it is if neither knew of the risk, unless by ordinary care and caution the em- 
ployer might have known of it. And, on the other hand, if, under the cir- 
cumstances, a man of ordinary care and prudence, occupying the same posi- 
tion, ought to have taken notice of risks in his employment, the servant can 
not recover for injuries resulting therefrom. It is otherwise where the em- 
ployer has induced the employe to believe the defects will be remedied. Gib- 
son v. Pacific Railroad, 46 Mo. 163; Paulmier v The Erie R, 
R. Co., 34 N. J.. 151; Devitt v. Pacific R. R., 50 Mo. 302; 
Mad River, etc., R. Co. v. Barber, 5 Ohio St. 541; Kroy vy, 
Cc. R. I. & P. R. R. Co., 32 Iowa, 357; Davis v. Detroit, etc., R. Co., 
20 Mich. 105; Thayer v. St. Louis, etc., R. Co., 22 Ind, 26; Frazier v, 
Penna. R. Co., 38 Penn. St. 104; Indianapolis, etc., R. Co. v. Love, 10 Ind, 
556; Greenleaf v. Ill. Cent. R. Co., 33 Iowa, 52; McMillan v. Saratoga, etc, 
R. Co., 20 Barb. 449; Wrightv. N. Y. Cent R. Co., 25 N. Y. 566; McGlyna vy, 
Broderick, 31 Cal 376; Skipp v. Eastern, etc. R. Co., 9 Exch. 223 ; Williams 
v. Clough, 3 Hurl. & Norm. 258; Seymour v. Maddox, 16 Q. B. 326; Vicks- 
burg, etc. R. Co. v. Wilkins, 47 Miss. 404; Combs v. New Bedford Cord, 
Co., 102 Mass. 586; Wonder v.B & O. R. Co., 32 Md. 410; Buzzell v 
Manf. Co., 48 Maine, 121; Dyner v. Leach, 26 L. J. Exch. 221; Huddle. 
ston v. Lowell Machine Shop, 106 Mass. 282; Priestly v. Fowler, 3 M. & W. 
1; Wharton on Negligence, 7 217; Sher. & Redf. Neg., 22 87, 94; Addison 
on Torts, 397. M.A. L. 


Power of Advocate to Bind his Client by a Com- 
promise. 





ANONYMOUS. 
English Court of Exchequer, April 20, 1875. 


Before KELLY, C. B., CLEASBy, POLLOCK, and AMPHLETT, BB. 


An advocate, defending a person ona criminal charge, has no power to enter intoa 
compromise without his client’s consent. 


This was an action for malicious prosecution tried before 
Cleasby, B., a verdict being then found for the plaintiff. The 
jury on the trial, in addition to other findings which were not ma- 
terial to the present point, found that the plaintiff did not, upon 
the trial of the criminal charge (which was a charge of unlawful 
possession of certain chattels), out of which the present action for 
malicious prosecution arose, assent to a compromise which her 
then advocate entered into for her benefit; and further that she 
did not conduct herself as to lead the then prosecutor (the now 
defendant) to believe that she did assent. The compromise was 
that the charge should be withdrawn, each party paying its own 
costs, and that no action should be brought by the now plaintiff. 
The compromise was entered into in court, but there was evidence 
tending to show that the now plaintiff neither understood nor as- 
sented to the terms of the compromise. 

Murphy, Q.C., moved for a new trial, on the ground that the 
verdict was against evidence, the agreement of compromise hav- 
ing been made by the now plaintiff's attorney in court, 
and also on other grounds. He argued that the principle of 
Strauss v. Francis (L. Rep. Q. B. 379; 14 L. T. Rep. N.S. 322), 
that counsel bound his client by an agreement to withdraw a juror, 
notwithstanding the client dissented, unless it was shown that the 
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other side had knowledge of the dissent, applied to the present 
case, and that the now plaintiff whether she understood it or not, 
was bound by the compromise. 

KeELLy, C. B, after reciting the facts of the case, said that he 
fully endorsed and agreed with the finding of the jury, and that to 
hold that in a criminal case an attorney acting as advocate ora 
counsel, could compromise the charge against the consent or as- 
sent of the person charged, would be carrying the authority of ad- 
vocate or counsel to an extent beyond what was necessary or 
reasonable. Therule, therefore, must be refused. 

Pottock, B.—I am of the same opinion. It is not enough that 
the attorney agreed to the compromise ; it must be shown that the 
agreement was within the scope of his authority, either express or 
implied. The authority of counsel does not extend to matters col- 
lateral to the cause. The plaintiff, when present, is said not to 
have expressed any dissent to the compromise. The jury, how- 
ever, have found in the plaintiff's favor, and Iam not disposed 
to say that, under the circumstances, they were wrong. I there- 
fore think we are justified in allowing their verdict to stand. The 
case of Swinfen v. Swinfen is somewhat in point (1 C. B. N.S. 
364; 2 DeGex & J. 381). 

AMPHLETT, B.—If the plaintiff consented to the compromise 
she is bound by it. The jury are asked whether she consented, 
or acted in such a way as to induce the other side to think she 
consented; they have found both questions in the plaintiff's 
favor, and there is evidence to support their finding. The rule, 
therefore, must be refused. 

CLEeasBy, B —To compromise such a charge as this is beyond 
the general authority of any attorney or counsel acting for a de- 
fendant, and I am not satisfied that the verdict, which found in 
effect that there was no special authority, is wrong. I therefore 
also think the rule ought to be refused. RULE REFUSED. 
—[ The Law Times. ‘ 








Foreign Selections. 


THE CONTROL EXERCISED BY THE SUPERIOR COURTS OVER 
THE DECISIONS oF DOMESTIC TRIBUNALS.*—A case which was 
very recently decided by the Court of Queen’s Bench in Ireland, is 
of considerable importance in the light it throws on the practice 
of the superior courts in controlling decisions of tribunals created 
by contending parties for the purpose of deciding a controversy 
between them. The case at the time caused a considerable amount 
of excitement among the sporting community on the other side of 
the channel, as the decision virtually placed the justices of the 
Queen’s Bench in the somewhat anomalous position of exercising 
the duties of the Galway races. The facts of the case, Newcomen 
v. Lynch (Ir. R. 9 C. L. 1), were as follows: The question came 
before the court on an interpleader issue, as to who was the owner 
of a sum of £250. At the Galway races, held in 1872, it was an- 
nounced that races were to be run under the “ Irish National Hunt 
Steeplechase and Irish Turf Club Rules.’ These rules contain 
the following regulations: Rule 3. The decision of the stewards 
or whomsover they may appoint, is final in everything connected 
with steeplechasing, and there is no appeal whatever to a court of 
law. Rule 18 provides that in naming for a race in which horses 
of different ages are admitted, the age of the horse named must be 
mentioned. Among the prizes announced to be run for was the 
Forster street plate of £250, in which weight was given for age; 
but for six years and aged the same weight, namely thirteen stone, 
was allowed. The defendant entered his horse named “‘ The Lad,” 
as “aged,” and he came in first and objection was taken to him 
by the plaintiff who was owner of the horse that came in second, 
on the ground that “ The Lad” was a wrong nomination, being 
six years old and not aged. The stewards having satisfied them- 
selves that ‘‘ The Lad” was six years old, decided that he should 





*The title of this article might, with more propriety, have been, “ The 
Judicial Control of Horse-Racing.”—[Ep, C. L. J. 








get the stakes, upon the ground that as the weight required for a 
six year old horse was the same as for an aged horse, the mis- 
statement as to age was not material. On the plaintiff's threaten- 
ing an action against the stewards they retained the stakes, and an 
interpleader issue was ordered. The jury found “The Lad” was 
six years old and not aged, and that there was no imputation 
against the character of the defendant. On this the chief justice 
directed a verdict for the plaintiff. Against this verdict the de- 
fendant appealed, relying on the ground that the decisions of the 
stewards was to be regarded as the decision of a domestic tribu- 
nal to whom the parties had committed the final decision, and that 
the only ground on which their decision could be set aside was that 
the tribunal acted in a corrupt manner. The plaintiff, on the 
other hand, contended that the stewards had exceeded their ju- 
risdiction, being absolutely bound by the rules, and that rule 3, 
vesting the extensive powers it did in the stewards, must be taken 
as limited to cases where they acted within the general rules and 
regulations under which the race was run. This view of the case 
was coincided in by the court, one member of which, however 
(Mr. Justice Fitzgerald), expressing the grave doubts which re- 
mained on his mind as to the propriety of the decision. A case 
much relied on by the defendant was Benbow v. Jones (14 M. & 
W. 193), in which an objection was taken to the horse which came 
in first, on the ground that he was ridden by a professional jockey, 
which was prohibited by the rules of the race. The stewards on 
this ground awarded the prize to the second horse ; the owner of 
the first horse then brought his action for the stakes, and the jury 
found in his favor, on the ground that the rider of the horse was 
not a professional jockey. This verdict was, however, set aside 
by the court on the ground that the stewards’ decision was final, 
This case and the case of Dines v. Wolfe (20 L. T. Rep., N. N. 
251; L. Rep. 2 P. C. App. 280), were distinguished from the 
present case by Mr. Justice O’Brien, on the ground that these 
cases only go so far as to decide that on a dispute as to a matter 
of fact the award of the stewards must be final. Mr. Justice 
O'Brien seems to have rested his decision, to a considerable exe 
tent, on the case of Carr v. Martinson, or rather on a dictum of 
Mr. Justice Wightman, in deciding that case. There the stake- 
holder, who stood in the same position as the stewards in the 
present case, decided that the fact of a certain person acting as 
starter, who it had been originally decided between the parties 
should act in that capacity, was not material to the race ; this deci- 
sion was held by the court to be bad, as the stakeholder, who it 
had been agreed was to act as judge, has no jurisdiction to decide 
as he had done, as his jurisdiction was incidental only to the race, 
which never was run according to the condition agreed on. Sad- 
ler v. Smith (19 L. T. Rep., N. S.779; L. Rep., 4 Q. B. 214), was 
also relied on by the learned judge, which was decided on the 
general rule that an award of an arbitrator or referee will only be 
binding when made upon matters falling within his jurisdiction, 
In giving judgment on the facts of the present case, his lordship 
continued: ‘‘In the case before us, it is clear from the minutes 
of the stewards’ proceedings, that their award in the defendant's 
favor was grounded upon their having decided that his violation 
of the rule as to the statement of his horse’s age was not material, 
but I am of opinion that the materiality of the rules in this case 
was for their consideration, and that they exceeded their jurisdic- 
tion in deciding that the violation of that rule was not material, 
and in making that decision the ground of their award."’ Mr, 
Justice Fitzgerald, although declining to differ with the opinion of 
the majority of the court, expressed in a decided manner the 
doubts he felt as to the propriety of the decision; he pointed out 
that had the stewards confined themselves to awarding the prize 
to the defendant's horse, without assigning any reasons for it, they 
would have been acting within their jurisdiction, and their deci- 
sion could not have been successfully impeached. The result of 
the present judgment, he observed, was that the court assumed 
the function of a court of appeal from the stewards, on a question 
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on which they were competent to decide, because the stewards 
gave bad reasons for their decision. In the present case, besides 
the express language of the rules, the parties agreed that the par- 
ticular question in dispute, ‘‘ is a six year old horse, entered as an 
aged horse, disqualified from running the Forster street Plate, 
weights being identical between a six year old and an aged 
horse?” was reduced to writing, and submitted to the stewards 
for their decision, so that the stewards were constituted both by 
the rules and by the question so agreed to, judges of law and of 
fact. Under these circumstances it certainly would seem to us 
that the doubts entertained by the learned judge were far from 
unfounded, and that the Court of Queen’s Bench have placed 
themselves in a false position by assuming a jurisdiction which 
would be far more prcperly exercised by a committee of the 
jockey club.—[Zaw Times. 








Correspondence. 
‘* SOLICITORS OF PATENTS.” 
St. Louis, June 5th, 1875. 


Eprrors CENTRAL Law JOURNAL :—We noticed that in a note 
to the last number of the LAw JOURNAL, we were referred to as 
*‘ Solicitors of Patents.”” It is not a matter of great consequence, but 
to guard against the possibility of our being in any future issue de- 
nominated “Solicitors of Patents,” we take the liberty to call 
your attention to the fact that we do not hold ourselves out as 
patent solicitors, but as counselors at law in patent causes. It 
would probably detract considerably from the value which lawyers 
would attach to your reports of patent cases, if they were under- 
stood to be prepared by solicitors of patents, instead of by mem- 
bers of the profession. Yours truly, 

Hatcu & PARKINSON. 


[We stand corrected. We supposed that attorneys who prac- 
ticed in patent cases were denominated ‘Solicitors of Patents,” 
the same as an attorney who devotes himself to practice in bank- 
ruptcy is sometimes called a solicitor in bankruptcy ; and we think 
that our readers must certainly so understand us, especially since 
we stated that the gentlemen named were the editors of the last 
volume of Fisher's Patent Cases.—Ep. C. L. J.] 


MORE ABOUT LANGDEAU V. HANES. 


BELLEVILLE, ILL., May 31, 1875. 

Epirors CENTRAL LAw JouRNAL :—Perhaps too much has al- 
ready been said about the case of Langdeau ef a/. v. Hanes. But 
the extended article of Mr. Hallum, counsel for plaintiff in that 
case, and also in the many cases commenced against certain per- 
sons holding tracts of land in the Cahokia common fields, calls 
almost imperatively for a reply. The persons I defended did not 
claim either under the Virginia grants,which may have amounted to 
but equitable titles, though the Supreme Court of the United States, 
in Reichert v. Felps,6 Wallace, 160, have sustained such a title as 
they understood it, nor under British grants, of which I had stated 
in my brief few, if any existed, but they claimed under French 
grants, or supposed French grants, coup/ed with actual posses- 
sion, for near two hundred years. These common fields in Caho- 
kia were fenced in from time immemorial, and their titles traced 
in the case of Herbert v Lavalle, 27 Ill., directly to the French 
government. The act of confirmation as to the Cahokia and 
Prairie des Pont commons, common fields and village lots, did not 
require any patent to be issued at all, and all those French claims 
had been surveyed and reported upon by the commissioners be- 
fore ever the law of confirmation was passed. 

Mr. Hat!lum thinks also, that by drawing a distinction between 
Langdeau v. Hanes and Gibson v. Chouteau, I have made him 
assume the, as he thinks, ridiculous position of contending that 
there was no distinction between those cases. Now when I wrote 
my first suggestion about this distinction I had not Mr. Hallum in 








my mind at all. You had stated editorially that it was supposed by 
some of the profession in St. Louis, that the Langdeau case over- 
ruled the Chouteau and Gibson case. It was in order to do away 
with that impression that I wrote what I did, and it seems that 
your Washington correspondent, “‘ Lex,”’ felt called upon to do 
the same thing. So Mr. Hallum may rest easy as to 
my deposition, to impute to him “a folly, which could never be 
reached short of an insane asylum.” I do really think that he 
never understood the nature of the claims I defended, but that is 
certainly a very pardonable offence, and perfectly reconcilable with 
very respecatble mental capacity. Nothing was farther from me 
then to cast any imputation upon the gentleman, and his argument 
was not mentioned in anything I wrote about this case, nor even 
his name. Very truly yours, G. KOERNER. 


LANGDEAU V. HANES. 
WASHINGTON, D. C., June Ist, 1875. 


EpiTors CENTRAL LAW JOURNAL:—In your issue of the 28th 
of May, there is a lengthy communication from John Hallum, 
Esq ,in relation to the decision of the supreme court in the case 
of Langdeau v. Hanes. He informs us that he was one of the 
plaintiffs counsel,and that yourselves and your correspondents seem 
to him to have wholly misunderstood that case. He then proceeds 
to state the two propositions which he understands to have been 
decided by the court, and declares that, with great respect for that 
tribunal, he dissents from them both. And he gives a citation 
from the report of a committee of the 11th Congress ; from the re- 
ply of inhabitants of Vincennes to the secretary of the northwest 
territory in 1790; and from the report in 1809 of commissioners of 
the adjoining district of Kaskaskia, to show that the titles of the 
inhabitants of that territory were regarded as without any valid- 
ity ; and then says “these citations are all from the records of the 
general land office, published by authority of Congress, and 
import absolute legal verity.” 

The italics are mine. The dissent of the counsel from the de- 
cision against him might perhaps have been expected; and 
though not very important in itself, no one can object to it; but it 
will create a smile with all lawyers to see him gravely urge that 
reports of the character mentioned, respecting the rights of pri- 
vate parties, are records importing ‘‘ absolute legal verity,’’ when 
published by authority of Congress. 

The counsel then proceeds to show that the court plainly erred 
because it did not follow, as he supposed, previous decisions of 
the same tribunal, which he cited on the argument; and finally 
closes by expressing the hope that, as the question involved is an 
important one, it will be more fully and thoroughly examined than 
it has been by the profession. 

I do not question, as’ perhaps others might, the good taste of 
counsel, after losing his case,im appearing in print to show the 
world how he ought to have gained it, and would have done so, 
but for the gross disregard by the court of its previous decisions, 
or the illogical reasoning of the judges. 

If I am correctly informed the case was one not entitled to any 
favorable consideration. It was evidently brought by the plaintiff 
as a speculation ; he had obtained from heirs of an ancient claim- 
ant, a conveyance of property, in which they had not supposed 
for nearly half a century they possessed any interest, or if they 
had so supposed, had remained, during that period, perfectly 
silent respecting it, and allowed the landlord of the defendant to 
purchase the property, improve it upon the idea that he hada 
good title to it, and thus render it of great value. The case, as I 
am informed, was a pioneer one; a great number of cases was 
to follow, designed to strip a large community of their possessions. 
When a speculator, mousing into the flaws of his neighbor's titles, 
fails, lovers of justice generally feel great satisfaction at the 
result. 

But a few words as to the law of the case and the decision of 
the court: The act of Virginia, ceding the northwest territory to 
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the United States, stipulated, among other things, “that the 
French and Canadian inhabitants and other settlers of the Kas- 
kaskies, St. Vincents, and the neighboring villages, who have pro- 
fessed themselves citizens of Virginia, sha// have their Possessions 
and titles confirmed to them, and be protected in the enjoyment of 
their rights and liberties ;"" and the deed executed by the dele- 
gates embodied the act of Virginia. 

Now “‘ the Jossessions and titles’’ thus referred to, were either 
of specific defined tracts of land; or they were claims to certain 


‘ quantities of land possessed generally, but without specific bounda- 


ries. The act of cession declares, as above seen, that these pos- 
sessions, and titles sha// be confirmed. Any subsequent legislation 
of Congress annulling them, forfeiting them, or confiscating them, 
would certainly have conflicted with the conditions upon which 
the cession from Virginia was made. Such legislation would have 
been void. If, then, the ‘‘ possession and title”’ of the claimants 
was of a specific defined tract, what was wanting from the United 
States? Only this : a recognition of their existing title, not, as the 
court says, ‘‘a transfer of a new title.” There was in such case 
clearly no title in Virginia to transfer. She recognized the title of 
the claimants by the act of cession, and all that she asked was 
that the United States should recognize it also. 


But supposing “the possession and title” wa$ of an undefined 
tract ;—that indeed there was no Zossession, but only a title, and 
that was so far imperfect as to be only a claim to a quantity of land. 
What then ?—the claim became, when confirmed, a legal right to 
so much land. It then stood precisely as though Congress, in 
terms, had enacted that so much land should be given to the 
claimants, to be selected out of a particular tract. The confirma- 
tion was a legislative grant; the legal right to the quantity be- 
came, when the quantity was selected, a legal title to the land 
selected. 


This is but mere common learning. The very point was deci- 
ded more than half a century ago by the Supreme Court of the 
United States, in Rutherford v. Green’s Heirs, which will be found 
reported in the 2d of Wheaton, page 196. The state of North 
Carolina, in 1780, passed an act providing ‘‘that 25,000 acres of 
land shall be allotted for, and given to Major-General Nathaniel 
Greene, his heirs and assigns, within the bounds of the lands re- 
served for the use of the army,” to be laid off by designated com- 
missioners. The commissioners allotted the 25,000 acres and 
caused the tract to be surveyed, and returned the survey to the 
office of the legislature. And the question before the supreme 
court was as to the validity of Greene’s title, and the court, after 
an extended consideration, were unanimously of the opinion that 
the act of North Carolina vested a title in General Greene to the 
25,000 acres, to be laid off within the bounds of the tract desig- 
hated, and that the survey made in pursuance of that act, gave 
precision to that title and attached it to the land surveyed. 


This decision has never been departed from, but has been re- 
peatedly followed by the same court. And it is upon the princi- 
ple there recognized that grants of railroad lands—of alternate 
sections along the line of the road before any route is marked out, 
are sustained. The title, in such cases to the sections designated, 
is considered as passing to the railroad company, imperfect in its 
character until the location of the line of the road, but attaching 
to the alternate sections immediately upon such location. Such 
application of the law was made in the several cases at the last 
term of the supreme court. See Schulenberg v. Harriman, and 
the Cedar Rapids and Missouri River R. R. Co. v. Courtright. 

So, in accordance with this principle, the title of the heirs of 
Tongas, assuming that it only amounted to a claim to 204 acres of 
land not definitely located, became a legal right, like that confer- 
red upon General Greene by the act of North Carolina, when it 
received legislative confirmation under the act of 1807. All that 
was subsequently required to make that title perfect, was to attach 
it to a specific tract, and that took place when the survey of 1820 











was made. The case, however, was not presented to the court as 
a mere claim to a quantity of land, but as a claim toa specific 
tract of 204 acres. And so the court said: 

‘‘ We do not understand that the ancient grant to Tongas was 
only of quantity, but understand that it was of a specific tract of 
204 acres, and that the decision of the commissioners in favor of 
the claimants had reference to a defined tract. If such were the 
fact, the title of the heirs was perfected, assuming that previously 
they had only an equitable interest, upon the passage of the con- 
firmatory act of 1807; if, however, the grant was of a certain 
quantity of land then undefined and incapable of identification, 
the title became perfect when the quantity was segregated by the 
survey made in 1820.” 

It is only where the possessions and titles were of specific tracts 
that the fee never passed to the United States; it is only of such 
possessions and titles that the court is speaking in the case. 
Where the possession and title were of an undefined tract amount- 
ing only to a claim for quantity, the fee passed to the United 
States, subject to the duty imposed by the stipulation of the ces- 
sion to confirm the claim, that is, to give it precision so as to be 
capable of enforcement in the courts of the country, and that 
duty was discharged by the legislative confirmation of 1807 and 
the survey of 1820. 

When the title once became perfect, the statute of limitations of 
Illinois commenced running against its owner in favor of the oc- 
cupant of the land. By that law actual possession of premises 
under claim and color of title made in good faith for the period of 
seven years and payment of taxes legally assessed thereon, dur- 
ing that period, constitutes a good, adverse possession so as to bar 
arecovery. In this case the landlord of the tenant had been in 
such possession for over thirty years, and had paid all the taxes, 
during that time, assessed thereon. The doctrine of relation, to 
which Mr. Hallum refers, is not applied in aid of a stranger to the 
title; it is not applied at all. There is nothing in the case for its 
application. 

It will require more powerful reasons than those given by coun- 
sel, before the correctness of that decision can be successfully as- 
sailed. The profession will generally believe as I do, that the de- 
cision of Judges Drummond and Treat of the Circuit Court of the 
United States, unanimousiy affirmed by the Supreme Court of the 
United States, rests upon solid foundations. Lex. 








Notes and Queries. 
CONDITIONAL SALE—PROMISSORY NOTE—ANOTHER ANSWER TO W. M. Q. 
GALVESTON, TEXAS, June Ist, 1875. 


EpitTors CENTRAL LAW JOURNAL :—In reply to the query of “ W. M. 
Q.” (ante, page 323), let him consult the cases of Herring v. Happack, 15 N. 
Y. 409, and Ballard v. Busgett, 40 N. Y. 314, where the court holds that a 
bona fide purchaser of personal property, although from one who has the pos- 
session, acquires no better title than that of his vendee ; that where sales have 
been made for cash on delivery, and the property has been delivered without 
exacting payment, the title passed by delivery, and the vendor retained a 
lien upon the property for the purchase-money, but that such lien was no 
avoidable against a dona fide purchaser of the property. See further Haak v. 
Linderman, 64 Penn. St. 499,where a similar case is presented under a condi- 
tional sale, and where the rights of creditors of the vendee are discussed, the 
court holding that secret liens being against the policy of the law are worth- 
less as against creditors; and that ‘no valid lien for purchase-money, where 
the property is delivered on a contract of sale, is worth anything; citing 
many cases to the same effect. See further, 31 Texas, 105 and 245, Neale v. 
Sears, and Gay v. Hardeman, where the court holds that at common law a 
parol reservation in the sale of a personal chattel is not a lien upon the thing 
sold, and that as soon as the possession of the chattel is surrendered the lien 
is gone. In this state, however, the question can not well arise, as our stat- 
ute of frauds covers the point, to the effect that “ the absolute property is with 
the possession, unless such * * * limitation of use or property were de- 
clared by will or deed in writing, proved and recorded.” Paschal’s Dig., 
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Book Notice. 


SYNOPSIS OF LECTURES ON THE LAW OF BAILMENTS, delivered in the Law 
Department of Iowa State University. By WILLIAM G. HAMMOND. 
Iowa City: Printed for the use of the class only. 

In twenty-eight pages Dr. Hammond has given us an admirable outline of 
the law of bailments, with a numerous collection of references to text-writers 
and cases, 

The following analysis will serve to indicate its scope: 

A. Of Bailments in General, 

1. Of Bailment as a Branch of the Law. 

. Definition of Bailment. 

Bailor and Bailee. 

Rights of Action on Bailment. 

. Responsibility of Bailee. Negligence. Conversion. 

. Bailment distinguished from Sale, etc. 

. Lien or Right of Detention. 

. Species of Bailment 

1. Deposite. 

2. Mandate. 

3. Commodatum or Loan. 

4. Pledge or Pawn, 

5. Location or Letting an@ Hiring. 

sa. Letting to Hire. 

5b. Bailment for Labor, etc. 

5c. Carriage of Goods. 

sd. Depesit for Hire. 

6. Innkeepers. 


wry AUS Yb 


Dr. Hammond has also printed an admirable synopsis of lectures on equity, 
which we hope to notice more fully at some future time. 











Summary of Our Legal Exchanges. 
ADVANCE SHEETS OF 54 NEW HAMPSHIRE REPORTS.* 


Construction of Deeds—Partial want or failure of Considera- 
tion of Note.—Swair v. Saltmarsh [54 N H.9]. Opinion by Sargent, 
Ch, J.—1. In construing a deed, poof is admissible of every material fact 
that will help to identify the person or thing intended, or which will enable 
the court to put themselves as near as may be in the position of the parties, 
and especially of the grantor, and the court will then construe the deed so as 
to give effect to that intention, when they can find enough in the deed to iden- 
tify the land. 2. A defendant may show that he was induced to enter into 
the bargain for the purchase of land by the false and fraudulent representa- 
tions of the plaintiff as to its location and quality, in order to lay the founda- 
tion for a claim that there was a partial want or failure of consideration of 
’ the note given for the purchase-money of said land. 


Gifts Causa Mortis.—Kenistons v. Seva [54 N. H. 21.] Opinion by 
Foster, J.—1. To constitute a valid gift causa mortis, three attributes must 
exist: (1.) The gift must be made in contemplation of the§donor’s death. 
(2.) It must be subject to the condition that it shall take effect only upon the 
donor's death by his then existing illness. (3.) There must be a delivery of 
the subject of the donation. 2. No particular form of words is necessary to 
give effect to the transaction, if the evidence of that which was said and done 
establishes the requisitions for its validity. 3. Money and a negotiable prom- 
issory note may be the subjects of a gift causa mortis. 4. The statute requires 
that the delivery of the gift shall be proved by two indifferent witnesses ; but the 
proof of the other attributes of the gift is not defined nor limited by the stat- 
ute. 5. The admission of the intestate that he had delivered the property, is 
competent evidence upon the question of its delivery. 


Power of State to divert Donation from Municipal Corpora- 
tion.—By authority of the laws of 1870, ch. 12, and laws of 1871, ch. 3, the 
state issued bonds, a portion of which were assigned to the town of A., “to 
be devoted exclusively toward the reimbursement of the expenditures incurred 
by the town for war purposes during the rebellion,’ upon the basis that the 
amount of such bonds should be the aggregate of $100 for every man fur- 
nished by said town for military services of the United States after a specified 
time. Held (1) the assignment ef these bonds was an unqualified and unin- 
cumbered grant of the same to the town, possessing all the incidents of an 
executed and irrevocable contract ; (2) the act of July 3, 1872 (laws of 1872, 
ch. 26), declaring a portion of the fund which had been thus assigned to the 
town of A. to “belong to and be the property of” certain individuals 
(those, namely, who having been counted as part of the quota of the town, 
never received any bounty from the town), is invalid, because contrary to 


* Courtesy of John M. Shirley, Esq., Andover, N. H., Reporter. 








that provision of the federal constitution, art. 1, sec. 10, which declares that 
no state shall pass any law impairing the obligation of contracts. 

Statute of Frauds—Collaieral Undertaking.—Lang v. Henry [54 
N. H. 57.] Opinion by Hibbard, J.—1, An averment that the defendant, in 
consideration that the plaintiff, to whom a third person was indebted, would 
forbear to collect his debt, promised to pay it, is to be taken as referring to 
forbearance to collect of the original debtor; it theréfore described a collat- 
eral undertaking, upon which no action can be sustained without proof of a 
written note or memorandum of agreement. 2. It is as much a violation of 
the statute of frauds to prove by parol testimony an essential part as the 
whole of an agreement, of which the statute requires a note or memorandum 
in writing. 3. The rule of law which authorizes the maintenance of an 
action upon a verbal promise to pay the debt of another, made upon a new 
and independent consideration, moving between the plaintiff and the defendant, 
for the purpose of conferring a benefit not upon the original debtor, but upon 
the promisor, considered, and Ae/d inapplicable to the existing facts. 4. A 
promise to pay the workmen in a shop, made as a part of the consideration 
for the purchase of the stock in the shop from the original debtor, which does 
not name the workmen, or mention the sum due to each, or the gross sum 
due to all of them, though not invalid because the consideration moves wholly 
from the original debtor, if subsequently assented to by the workmen, is in- 
sufficient to entitle them to recover the respective sums due them. 


Attachment—Bankruptcy.—Batchelder v. Putnam. [54 N. H. 84.] 
Opinion by Hibbard, J.—Where personal property is attached, receipted for, 
restored to the defendant, and sold by him tu an innocent purchaser, and the 
defendant becomes a bankrupt before judgment, but more than four months 
after the attachment, the plaintiff is entitled to judgment in rem, and his exe- 
cution may be levied upon the avails of the property when recovered from 
the receiptor. < 

Trover by Sheriff—Estoppel by Judgment.—Spear v. Hill. [54 N. 
H. 87.] Opinion by Jeremiah Smith, J].—The defendant gave a receipt to 
the plaintiff, a deputy sheriff, for goods attached on a writ against E. After- 
wards one H., claiming to be the owner of the property, sued the officer in 
trover for it, and that suit was finally determined against him. In an action 
of trover, brought by the officer against the receiptor for the same property— 
held, that the defendant could not be permitted to show title to the property 
in H. by way of defence, being concluded therefrom by the judgment in the 
suit of H. against the plaintiff. 

Sale of Growing Trees—Time of Removal--Trespass.—Hoit v. The 
Stratton Mills [54 N. H. 109.] Opinion by Doe, J.—1. Where, in a deed of 
growing trees to be removed by the grantee from the grantor's land, the terms 
of grant, taken in their literal and usual sense, signify an absolute conveyance 
of the title of the trees, the grant is not made a conditional one by a stipula- 
tion (express or implied) as to the time of removal. 2. If no time is ex- 
pressly fixed, the construction generally is, that the grantee has a reasonable 
time for removal. 3. If the grantee, after the expiration of such reasonable 
time, enters and removes the trees which were absolutely conveyed to him by 
the grantor, he is liable, in trespass, for the entry, but not for the value of the 
trees. 








Legal News and Notes. 


—THE United States Circuit Court for the District of Kansas is in sessic n 
at Leavenworth, Mr, Justice Miller presiding. 


—' WE find in the laws of Solon the germs of the Roman and the com- 
mon law.” 2 Felton’s Lectures on Greece, p. 90. Why did they not germi- 
nate them at home ? 


—THE Missouri railroad commissioners have, as their first official act, is- 
sued a notice publishing the classification of railroads, railroad freights and 
maximum charges on passengers and freights, as established by the recent act 
of the Missouri legislature which relates to this subject. : 

— IN the United States District Court at Winona, Minnesota, on the 8th in- 
stant, in response to a question of the grand jury, Judge Nelson read a writ- 
ten opinion very pointedly sustaining the constitutionality of the supplement- 
ary civil rights bill, passed by the last Congress, 


—THOSE who deny that a perpetual motion is a mechanical possibility, 
should call at the printing rooms of Powell & Maynard, at the office of this 
journal, and see the machine which drives the press on which this journal is 
printed. The power is generated under such conditions that it would puzzle 
the oldest man to tell where it comes from. No fire or other motive power 
can be discove red—nothing but a small stream of warm water issuing from a 
rubber hose. And yet the diminutive engine—so small that Ned O’Baldwin 
could have carried it under his arm—works away with infinite ease and 
beauty, and drives a large Hoe press so that it prints 1,000 sheets an hour. 








